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Dixon Robertson began practicing law in Columbia, South Carolina, in 1984, focusing exclusively 
on building design and construction litigation. In February 2012, the State Budget and Control 
Board hired Dixon as the lawyer for South Carolina’s Chief Procurement Officers. The three 
CPO’s—Materials Management Office, Information Technology Office, and Office of the State 
Engineer—constitute the State’s central procurement authority. From goods and services to 
information technology to construction, they administer the South Carolina Consolidated 
Procurement Code and supervise purchasing officials across the State. Dixon is honored every 
day to work with the men and women of the Procurement Services Division. 

 

 

 

Act 121 of 2014 (SC Restructuring Act of 2014) abolished the Budget and Control Board. 
Effective July 1, 2015, the Division of Procurement Services was transferred to the State Fiscal 
Accountability Authority.

                                                      
*
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11th Annual State and Local Procurement Symposium, held April 7 and 8, 2016. Any opinions expressed in this 
paper are his own, and do not reflect any official position of the Authority. 
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Negotiating the Contract-What Can Be 
Changed? 

Perspective 
This paper treats involvement of general counsel in pre-award discussions of contract terms 
and conditions. Those discussions typically occur at three different points in the process. First, 
we may elicit comment and other feedback from the vendor community when developing or 
revising “boilerplate” solicitation language. Second, a buyer may request our involvement 
during the “Question and Answer” period after a solicitation is issued. Third, we may be asked 
to participate in, or review, negotiations with an offeror, after evaluation but before contract 
award. A fourth example of counsel’s involvement—software licensing agreements, or 
“piggybacks”—is beyond the scope of this program. 

Nearly all of our consultation in Q&A or post-evaluation discussions is in solicitations for 
supplies, services, or information technology. Because of our use of standard design, 
construction, and CM contract documents, and our code’s deference to using agencies and 
strong preference for hard bids, we are rarely involved in negotiating terms of design or 
construction procurements. There is no formally required legal review for contracts awarded by 
Procurement Services, so our advice is usually on demand only. To paraphrase the first Chief 
Judge of our modern Court of Appeals, we are like well-behaved children and only speak when 
asked.1 

Even when we are consulted, our advice focuses on the legality of the contract, not its wisdom. 
When the central purchasing office conducts a solicitation for another agency, it is that 
agency’s responsibility to define the scope of work, develop a risk profile, and evaluate specific 
terms limiting or transferring contractual risk. For statewide contracts, the professional buyers 
in Procurement Services Division perform that role. Counsel will not ignore issues that 
procurement staff may have overlooked; but our review is primarily to assure that the award 
complies with the Consolidated Procurement Code and that the resulting contract will be 
enforceable. 

Background 
South Carolina is a Model Code jurisdiction. You can find our Consolidated Procurement Code 
at S.C. Code Ann. § 11-35-10, et seq. (Supp. 2015). Procurement Services Division is one of three 
operating divisions of the State Fiscal Accountability Authority. The Authority is governed by a 

                                                      
1
 “[A]ppellate courts in this state, like well-behaved children, do not speak unless spoken to and do not answer 

questions they are not asked.” Langley v. Boyter, 284 S.C. 162, 181, 325 S.E.2d 550, 561 (Ct.App.1984) (Sanders, 
C.J., for the Court), rev'd, 286 S.C. 85, 332 S.E.2d 100 (1985), but cited with approval in Nelson v. Concrete Supply 
Co., 303 S.C. 243, 399 S.E.2d 783 (1991). 
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board whose members are three State constitutional officers (Governor, State Treasurer, and 
Comptroller General) and two members of the General Assembly (Chairs of the Senate Finance 
and House Ways and Means Committees).2 SFAA functions independently from the executive 
and legislative branches. SFAA’s Office of General Counsel provides legal support, including 
support for Procurement Services Division. 

Procurement Services is the central purchasing office for South Carolina.3 Under the division 
director are three Chief Procurement Officers: the Materials Management Officer,4 for supplies 
and services; the Information Technology Management Officer,5 for IT; and the State Engineer,6 
who is also the Chief Procurement Officer for Construction.  

Within their respective areas, MMO and ITMO buyers solicit two different kinds of contracts. 
First, they conduct procurements for a single agency, where the value of the purchase is 
expected to exceed the agency’s purchasing limit, or certification. Second, they may solicit 
“term contracts,” or master agreements.7 Term contracts, sometimes called “statewide term 
contracts,” are for specific items for which there is a widespread demand. Generally speaking, 
all State government agencies are required to purchase from these contracts during their 
terms.8 Term contracts thus allow the State to leverage its combined purchasing dollars. 

The State Engineer’s jurisdiction is different from the other CPOs. OSE publishes the “Manual 
for Planning and Execution of State Permanent Improvements.”9 All procurements involving 
construction, architectural and engineering, construction management, and land surveying 
services, must be conducted in accordance with the Manual and regulations promulgated by 
OSE. OSE does not, however, actually conduct those procurements. The office and its project 
managers generally oversee construction-related purchasing, and assist agencies in developing 
requirements and solicitation documents. Agencies hire design professionals from the private 
sector to develop the actual bidding and construction documents, subject to approval by OSE. 
Administration of construction projects is performed by individual agencies, subject to OSE’s 
audit oversight.10 

All three CPOs hear protests,11 contract disputes,12 and debarments.13 Their decisions in those 
cases are publicly posted. They also issue written determinations in other contexts pertinent to 
procurement. All these decisions are subject to review by the South Carolina Procurement 

                                                      
2
 S.C. Code Ann. § 11-55-10. 

3
 S.C. Code Ann. § 11-35-510. 

4
 S.C. Code Ann. § 11-35-810. 

5
 S.C. Code Ann. § 11-35-820. 

6
 S.C. Code Ann. § 11-35-830. 

7
 S.C. Code Ann. § 11-35-310(35). 

8
 Id.; see also S.C. Code Ann. Reg. 19-445.2135. 

9
 S.C. Code Ann. § 11-35-830; S.C. Code Ann. Reg. 19-445.2145. 

10
 S.C. Code Ann. § 11-35-845. 

11
 S.C. Code Ann. § 11-35-4210. 

12
 S.C. Code Ann. § 11-35-4230. 

13
 S.C. Code Ann. § 11-35-4220. 
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Review Panel.14 Legal support provided by OGC encompasses development of standard 
solicitation terms and conditions; advice to CPOs in their capacity as hearing officer; advocacy 
on behalf of the CPOs at the Procurement Review Panel and, when necessary, subsequent 
appeals; general legal advice; and, when requested, assistance in negotiating with offerors prior 
to contract award. 

Standard Clauses 
As mentioned, the CPOs have worked with counsel over many years to develop standard terms 
and conditions for solicitations. As indicated above, OSE is required by statute to develop 
standard procedures for design and construction procurements. MMO and ITMO take a 
different approach. The boilerplate language used in each shop is published, along with 
instructions for division and agency users. 

MMO and ITMO: The Compendium 
Procurement Services publishes the Procurement Compendium. The Compendium includes 
general guidance for buyers and contains, in tabular form, all the standard clauses for 
solicitations, along with specific guidance, where appropriate, for each clause’s use. There are 
currently twenty-eight appendices to the Compendium. The appendices cover standard forms, 
suggested or mandatory attachments for solicitations, instructions and examples, and other 
materials. The most recent version of the Compendium is an interim revision released June 
2015.15 We publish the Compendium on the Internet, along with forms, clauses not included in 
the current full version, and other useful information.16  

Compendium Organization 

MMO and ITMO have adopted a uniform solicitation format for procurements exceeding the 
small purchase threshold. The outline of the USF is: 

I.  Scope of Solicitation 
II. Instructions to Offerors 
 A. General Instructions 
 B. Special Instructions 
III. Scope of Work / Specifications 
IV. Information for Offerors to Submit 
V. Qualifications 
VI. Award Criteria 
VII. Terms and Conditions 
 A. General 
 B. Special 
VIII. Bidding Schedule / Cost Proposal 

                                                      
14

 S.C. Code Ann. § 11-35-4410. 
15

 http://procurement.sc.gov/webfiles/MMO_Legal/Terms/20150610_2.0.1_PUBLISH.pdf(.) 
16

 http://procurement.sc.gov/PS/legal/PS-legal-proc-docs.phtm(.) 

http://procurement.sc.gov/webfiles/MMO_Legal/Terms/20150610_2.0.1_PUBLISH.pdf
http://procurement.sc.gov/PS/legal/PS-legal-proc-docs.phtm
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IX. Attachments to Solicitation 

At the State level, South Carolina manages procurements through its enterprise resource 
program, SCEIS.17 SCEIS is an SAP product. Buyers rave about its intuitive interface and ease-of-
use, and there is a clamor for access among those entities currently on other platforms. A buyer 
logs onto SCEIS and specifies the type of solicitation (e.g., invitation for bids, request for 
proposals) and other variables. Using a question-and-answer framework, SCEIS generates a 
solicitation document with appropriate clauses drawn from the Compendium. A buyer must 
review the assembled document and revise it as necessary to include other terms or exclude 
terms that do not fit the specific purchase. The logic outline for SCEIS’s document assembly is 
Appendix V to the Compendium. 

The most frequent questions or objections to the State’s terms are directed at sections 2 and 7. 
As their titles suggest, section 2 comprises instructions to bidders, and section 7 applies to post-
award obligations. The State rarely entertains requests to modify its general instructions to 
bidders (section 2A) and general terms and conditions (section 7A). Many of those terms are 
required by statute, and others reflect either court precedent or attorney general’s opinions 
pertinent to procurement.  

OSE: The Manual 
OSE publishes Part II18 of the State’s Manual for Planning and Execution of State Permanent 
Improvements.19 Included are standard supplemental terms to basic AIA design and 
construction documents. Currently these supplemental terms are based on the 2007 edition of 
the AIA forms. We are working to update them to work with the current edition. The Manual 
(Part II) is a comprehensive guide to every phase of procuring design and construction services. 

For design-bid-build construction contracts, OSE has incorporated provisions mandated by 
statute into the following documents: 

 Standard Supplemental Instructions to Bidders (OSE Form 0020120) 

 Standard Modifications to Agreement between Owner and Contractor (OSE Form 0050121) 

 Standard Supplementary Conditions (OSE Form 0081122) 

                                                      
17

 Institutions of higher education, including technical colleges, are not required to use SCEIS. Political subdivisions, 
like municipalities, counties and school boards, cannot access SCEIS. 
18

 http://procurement.sc.gov/PS/agency/PS-ose-manual-2015.phtm(.) 
19

 Part I of the Manual prescribes the forms and process for approval and authorization of capital building projects. 
http://www.admin.sc.gov/budget/capital-budgeting-unit/manual(.) 
20

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00201_-
_Standard_Supplemental_Instructions_to_Bidders.docx(.) 
21

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00501_-
_Standard_Modifications_to_Agreement_Between_Owner_and_Contractor.docx(.) 
22

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00811_-
_Standard_Supplementary_Conditions.docx(.) 

http://procurement.sc.gov/PS/agency/PS-ose-manual-2015.phtm
http://www.admin.sc.gov/budget/capital-budgeting-unit/manual
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00201_-_Standard_Supplemental_Instructions_to_Bidders.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00201_-_Standard_Supplemental_Instructions_to_Bidders.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00501_-_Standard_Modifications_to_Agreement_Between_Owner_and_Contractor.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00501_-_Standard_Modifications_to_Agreement_Between_Owner_and_Contractor.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00811_-_Standard_Supplementary_Conditions.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/OSE_Form_00811_-_Standard_Supplementary_Conditions.docx
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Identical clauses are contained in the Manual for construction management at risk (Appendix 
C23) and design-build (Appendix D24) projects. OSE Form SE-22525 amends AIA Document B101 
to incorporate those provisions into architect and engineering contracts. 

All the clauses discussed below are reproduced in Appendix A to this paper. 

Mandatory Clauses for South Carolina Contracts 
There are some clauses required by legislation. We have no discretion whether to omit or 
modify them. We tried to draft these terms to include only the minimum requirements of the 
relevant statutes. Most of these are in section 2, instructions to bidders. A few are performance 
obligations, and appear in section 7. Other clauses reflect State law, whether in the code or 
reflected in appellate decisions. All of these are in part 7. Finally, there are a very few clauses 
we will never advise our buyers to modify.  

Certifications 
Our instructions to bidders include several mandatory certifications. 

Certificate of Independent Price Determination, Clause No. 2A032 

South Carolina’s version of this clause is indistinguishable from FAR 52.203-2, included in 
federal solicitations since at least 1985.  

Certification Regarding Debarment and other Responsibility Matters, Clause No. 

2A035 

This clause is almost identical to FAR 52.209.5, Certification Regarding Responsibility Matters. 

Drug-Free Work Place Certification, Clause No. 2A065 

Mandated by the Drug-Free Workplace Act, S.C. Code Ann. §§ 44-107-10, et seq. Note the 
clause only applies to contracts over $50,000. 

Ethics Certificate, Clause No. 2A075 

This clause has no direct federal analog. It is intended to call the bidder’s attention to the 
requirements of Chapter 13 of Title 8, S.C. Code of Laws (Ethics, Government Accountability, 
and Campaign Reform). 

Iran Divestment Act Certification, Clause No. 2A077 

Required by 2014 Act No. 267, codified at S.C. Code Ann. §§ 11-57-10, et seq. Applies to 
contracts over $10,000. 

                                                      
23

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_C-
Construction_Management_At-Risk_Clauses.docx 
24

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_D_-
_Clauses_for_Use_on_Design-Build_Projects.docx 
25

 http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/SE-225_-_Article_12_-
_Other_Conditions_or_Services_-_AIA_B101-2007.docx 

http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_C-Construction_Management_At-Risk_Clauses.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_C-Construction_Management_At-Risk_Clauses.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_D_-_Clauses_for_Use_on_Design-Build_Projects.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/Appendix_D_-_Clauses_for_Use_on_Design-Build_Projects.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/SE-225_-_Article_12_-_Other_Conditions_or_Services_-_AIA_B101-2007.docx
http://procurement.sc.gov/webfiles/OSE_draft_manual/Appendices/SE-225_-_Article_12_-_Other_Conditions_or_Services_-_AIA_B101-2007.docx
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Open Trade Representation, Clause No. 2A083 

Required by 2015 Act No. 63, § 1, codified at S.C. Code Ann. § 11-35-5300. 

Performance Obligations 
Two are complementary to the Iran and Open Trade certifications, two have other sources. 

Iran Divestment Act – Ongoing Obligations, Clause No. 7A072 

Required by 2014 Act No. 267, codified at S.C. Code Ann. §§ 11-57-10, et seq. 

Open Trade, Clause No. 7A053 

Required by 2015 Act No. 63, § 1, codified at S.C. Code Ann. § 11-35-5300. 

Illegal Immigration, Clause No. 7B097 

Required by Chapter 14 of Title 8, S.C. Code of Laws (Unauthorized Aliens and Public 
Employment). Applies only to service contracts, defined as  

a contract that involves the physical performance of manual labor, if the total 
cost of such labor exceeds (i) thirty percent of the total cost of all labor, or (ii) 
five percent of the total contract price. 

The clause itself requires only that the contractor document either compliance or exemption 
from compliance. 

Pricing Data – Audit –Inspection, Clause No. 7B185 

Required by S.C. Code Ann. §§ 11-35-1830 (cost or pricing data), -2210 (right to inspect plant), 
and -2220 (right to audit records). Note that § 11-35-1830 has limited applicability and a high 
threshold. Cf. FAR Clauses 52.215-20 (certified cost or pricing data); 52.214-26 and 52.215-2 
(audit and records); and 52.246-2 and -3 (inspection of supplies). 

Other 

Lease Form – Questions, Clause No. 2B065 

S.C. Code Ann. Reg. 19-445.2152 requires use of a lease form that was adopted in 1980 and last 
revised in 1988. We are aware that the form is incompatible with Article 2A of the UCC, and are 
developing a new equipment lease form that should satisfy most vendors who are affected. 
Meantime, do as the clause directs and propose modifications. 

Choice-of-Law, Clause No 7A010 

The Consolidated Procurement Code  

applies to every procurement or expenditure of funds by this State under 
contract acting through a governmental body as herein defined irrespective of 
the source of the funds, including federal assistance monies, except as specified 
in Section 11-35-40(3) (Compliance with Federal Requirements) and except that 
this code does not apply to gifts, to the issuance of grants, or to contracts 
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between public procurement units, except as provided in Article 19 
(Intergovernmental Relations). 

S.C. Code Ann. § 11-35-40(2) 

Disputes, Clause No. 7A025 

S.C. Code Ann. § 11-35-4230(a) provides: 

This section applies to controversies between a governmental body and a 
contractor or subcontractor, when the subcontractor is the real party in interest, 
which arise under or by virtue of a contract between them including, but not 
limited to, controversies based upon breach of contract, mistake, 
misrepresentation, or other cause for contract modification or recession. The 
procedure set forth in this section constitutes the exclusive means of resolving 
a controversy between a governmental body and a contractor or subcontractor, 
when the subcontractor is the real party in interest, concerning a contract 
solicited and awarded pursuant to the provisions of the South Carolina 
Consolidated Procurement Code. 

(emphasis supplied); Unisys Corp. v. South Carolina Budget and Control Bd., 346 S.C. 158, 551 
S.E.2d 263 (2001) (The procedure set forth in the Consolidated Procurement Code is the 
exclusive means of resolving a controversy between the state and a contractor concerning a 
contract solicited and awarded under the Code, whether or not the parties voluntarily choose 
to proceed under the Code.) 

No Indemnity or Defense, Clause No. 7A045 

South Carolina’s Attorney General has repeatedly opined that the government cannot agree to 
indemnify another party—even a government party. We have collected pertinent authority on 
our website.26 See also 31 U.S.C. § 1341 (anti-Deficiency Act); Hercules Inc. v. U.S., 25 Cl.Ct. 616 
(1992), affirmed 24 F.3d 188, rehearing denied, in banc suggestion declined, certiorari granted 
115 S.Ct. 1425, 514 U.S. 1049, 131 L.Ed.2d 308, affirmed 116 S.Ct. 981, 516 U.S. 417, 134 
L.Ed.2d 47 (1996) 

Payment and Interest, Clause No. 7A055 

S.C. Code Ann. § 11-35-45 limits interest on State contracts for supplies, services, and 
information technology. Section 29-6-30 applies to government construction projects. These 
statutes provide the exclusive basis for recovery of interest from the State. Ellis Don Const., Inc. 
v. Clemson University, 391 S.C. 552, 707 S.E.2d 399 (2011); Appeal by McCarter Electric Co., 
Panel Case No. 1992-21, 1993 WL 13005253. 

                                                      
26

 http://procurement.sc.gov/webfiles/MMO_Legal/Resources/IndemnityAnalysisWEB_Final.pdf 

http://procurement.sc.gov/webfiles/MMO_Legal/Resources/IndemnityAnalysisWEB_Final.pdf
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Termination due to Unavailability of Funds, Clause No 7A085 

Any contract for a period of more than one year must include a provision making payment and 
performance obligations after the first year subject to the availability and appropriation of 
funds. S.C. Code Ann. § 11-35-2030. 

Term Contracts 
Term contracts, described above, are a compromise between competition and convenience. 
The State tries hard to insure that contractors do not sell, and agencies do not buy, supplies or 
services that were not competed under a solicitation for a term contract. For an illustration of 
nearly everything that can go wrong under a master agreement, see Appeal by South Carolina 
Patients’ Compensation Fund, Panel Case No. 2013-5(III), 2014 WL 5038625 (Order on 
Reconsideration, September 9, 2014). We do this with two clauses in all statewide term 
contracts. 

Contract Limitations, Clause No. 7B045 

In this clause we forbid sales of supplies or services not expressly identified in the contract, and 
advise that debarment may be the consequence of violating the provision. 

Statewide Term Contract – Scope, Clause No. 7B230 

In case you miss the prior clause, we tell you again that “sales of supplies or services not within 
the scope of this contract are prohibited.” And we cross-reference to the Contract Limitations 
clause. 

Insurance Terms 
The Compendium has two optional insurance clauses, one for traditional general liability 
coverage and one for the relatively new products protecting against information risks. 

Contractor’s Liability Insurance – General, Clause No. 7B056 
For years the State included a traditional insurance requirement similar to that found in AIA 
construction documents. It specified types of coverages and specific limits for each. In three 
successive lease negotiations with three different contractors, we realized most of our time was 
spent arguing over the meaning of specific terms we had used to identify coverages. Shortly 
thereafter we revised the language. By “revised,” I mean we shamelessly borrowed from the 
2011 edition of Alliant’s INSURANCE REQUIREMENTS IN CONTRACTS-A PROCEDURE MANUAL.27 For those 
working in the public sector, as lawyers or laypersons, I cannot recommend this publication 
more highly. It is written in plain English and opens with some common questions and answers 
about different forms of coverage, indemnity, risk transfer, limits, endorsements and specific 
policy forms. I hate to say RTFM, but this one would be well worth your time. 

The clause requires coverage by reference to an Insurance Services Office (ISO) form. We still 
get questions about which version of the form must be used, or complaints that the 2007 

                                                      
27

 The current edition is available at http://www.alliant.com/Industry-Solutions/Public-
Entity/Documents/IRIC.pdf(.) 

http://www.alliant.com/Industry-Solutions/Public-Entity/Documents/IRIC.pdf
http://www.alliant.com/Industry-Solutions/Public-Entity/Documents/IRIC.pdf
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edition referenced in the clause is no longer available. The clause doesn’t dictate the use of a 
specific form; it only requires a minimum level of coverage equivalent to what was provided 
under ISO Form CG 00 01. Alliant’s current version of the clause does not specify an edition of 
the CGL coverage for; I anticipate we will revise our clause accordingly in the near future. 

By discussing Clause No. 7B056 as “negotiable,” I don’t suggest that a requirement for GL 
insurance may be waived. If performance of the contract will expose the State to risks insured 
by these coverages, the requirement will stay. We routinely field questions about the precise 
scope of the clause, and try to answer those questions clearly and timely. 

Contractor’s Liability Insurance – Information Security and Privacy, Clause No. 
7B058 
Unlike general liability coverage, there is no current consensus in the insurance industry on 
risks, coverages, or policy forms for so-called cyber insurance. You may recall that in 2012 
someone stole tax records belonging to millions of South Carolina individuals and businesses, 
from our Department of Revenue.28 We developed the language of the current clause during 
Q&A in the State’s purchase of credit monitoring and identity theft coverage for those affected 
by the 2012 breach.  

Our invitation for comment is explicit in this clause—it begins with the following: 

ASK QUESTIONS NOW: For products providing the coverages required by this 
clause, the insurance market is evolving. Our research indicates that the 
requirements stated herein reflect commercially-available insurance products. 
Any offeror having concerns with any specific requirements of this clause should 
communicate those concerns to the procurement officer well in advance of 
opening. 

(capitalization in original). The CPO for IT recently heard a protest of this requirement. While he 
dismissed the protest as untimely, he also commented: 

J-Kell alleges that the information security and privacy insurance requirement 
does not apply to the work to be performed, would only apply if J-Kell provided 
personnel were in charge of the state’s systems, or providing a software package 
that could damage internal systems. J-Kell fails to understand the risks the State 
is attempting to mitigate. These contracts are for temporary personnel to 
augment existing agency information technology staff. These temporary 
personnel would potentially have access to the same non-public information and 
data as employees of the agency. In light of the recent history of data breaches 
in South Carolina and nationally, the fact that data security and privacy insurance 

                                                      
28

 “South Carolina: ‘The mother of all data breaches,’” [Charleston] Post and Courier, November 3, 2012, available 
at http://www.postandcourier.com/article/20121103/PC16/121109713/1005/south-carolina-the-mother-of-all-
data-breaches(.) 

http://www.postandcourier.com/article/20121103/PC16/121109713/1005/south-carolina-the-mother-of-all-data-breaches
http://www.postandcourier.com/article/20121103/PC16/121109713/1005/south-carolina-the-mother-of-all-data-breaches
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is cost prohibitive for some businesses does not make this requirement 
unreasonable.29 

For IT contracts or those that require the contractor to access or host citizen information, this 
requirement isn’t going away. Help us make it better. 

Information Security, Use and Disclosure Terms 
Before 2012, South Carolina had only the following term dealing with information security: 

PRIVACY – WEB SERVICES (JAN 2006): You agree that any information acquired 
by you about individuals or businesses that is available to you as a result of your 
performance of this contract shall not be retained beyond the end of the term of 
the contract without the express written consent of the government. Such 
information shall never be sold, traded, or released to another entity, including 
affiliates, and shall not be used for any purpose other than performing this 
contract. Upon request, contractor shall provide written confirmation of 
compliance with this clause. 

Even before the problems at DOR, we were working to replace this language. In early 2012 we 
began collecting data security language from other states and from federal agencies. By mid-
year we had drafted terms on an ad hoc basis for specific ITMO solicitations. The feedback from 
contractors was invaluable in refining that language. By the end of that year we had “standard” 
language for IT purchases, and shared those clauses informally with agencies who asked for 
them. We continued to receive comment from vendors, agencies, procurement staff and legal 
counsel in other states, and the private bar.  

DOR changed everything about information security in South Carolina. In 2013 the General 
Assembly reorganized the State’s technology office, investing it with greater powers and 
responsibility and providing funds for new security measures. It created the Division of 
Information Security,30 headed by the State CISO, and staffed the office. It also created the 
Enterprise Privacy Office.31 The State has completely rewritten its Information Security 
Program32 and moved to policies based on the security controls described in NIST Publication 
800-53, “Security and Privacy Controls for Federal Information Systems and Organizations.”33 By 
July 2016, each state government agency is expected to have completed classification of its 

                                                      
29

 Matter of J-Kell, Incorporated, Protest Decision No. 2016-205, n. 1, available at 
http://procurement.sc.gov/webfiles/IT_CPO/Decisions/2016-205.pdf (.) The case has been appealed to the 
Procurement Review Panel. 
30

 http://www.admin.sc.gov/technology/information-security(.) 
31

 http://www.admin.sc.gov/technology/enterprise-privacy(.) 
32

 http://www.admin.sc.gov/technology/information-security/policies-and-procedures(.) 
33

 The current version is available at http://dx.doi.org/10.6028/NIST.SP.800-53r4(.) 

http://procurement.sc.gov/webfiles/IT_CPO/Decisions/2016-205.pdf
http://www.admin.sc.gov/technology/information-security
http://www.admin.sc.gov/technology/enterprise-privacy
http://www.admin.sc.gov/technology/information-security/policies-and-procedures
http://dx.doi.org/10.6028/NIST.SP.800-53r4
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data, designed its own information security controls in compliance with the State guidelines, 
and implemented those controls.34  

We have been working with DIS and EPO as these standards evolve to make sure our 
solicitations reflect the new policies. The clauses discussed in this section may look very 
different once the State can define its security and privacy requirements by reference to 
Publication 800-53. Meantime, though, here are the clauses we currently use.  

The following terms are not, strictly speaking, “negotiable.” The State has some flexibility here. 
Inasmuch as most of these provisions deal with risk allocation, and not legality, their 
modification is discretionary with the procurement officer. 

Information Security - Definitions, Clause No. 7B104 
These defined terms appear in most of the other InfoSec clauses. Since changes here affect 
other terms, we are generally reluctant to modify the definitions. 

Information Security - Safeguarding Requirements, Clause No. 7B105 
This clause provides a bare minimum of requirements for securing government information. It 
is based on the contract provision in proposed FAR Subpart 4.17, Basic Safeguarding of 
Contractor Information Systems.35  

Information Use and Disclosure, Clause No. 7B108 
This is the cornerstone of the State’s InfoSec contract language. It reflects several years of 
comments, objections, and redrafting to balance contractors’ risk and the State’s security and 
privacy requirements. Note that the “unlimited” obligations in subparagraph (h) apply only to 
notice, ID monitoring and fines—not to claims for damages.  

Information Use and Disclosure – Standards, Clause No. 7B110 
We expect the using agency to modify this clause to include any specific laws applicable to it. 
Examples may include HIPAA for health information and FERPA for student information. You 
should also expect a requirement for additional documentation where appropriate, like a 
business associate agreement for contracts subject to HIPAA. 

                                                      
34

 A table of the current information security and privacy standards, by reference to the NIST controls, may be 
viewed at https://docs.google.com/viewer?url=http%3A%2F%2Fadmin.sc.gov%2Ffiles%2FSCDIS-200-Information-
Security-and-Privacy-Standards.xlsx(.) 
35

FAR Case 2011-020, available at http://www.regulations.gov/#!documentDetail;D=FAR-2011-0020-0001(.) The 
proposed regulation and contract provision were not adopted. The federal government is shifting to a subset of 
the NIST 800-53 security controls tailored to contractor information systems, described in NIST Publication 800-
171, “Protecting Controlled Unclassified Information in Nonfederal Information Systems and Organizations,” 
available at http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-171.pdf(.) 

https://docs.google.com/viewer?url=http%3A%2F%2Fadmin.sc.gov%2Ffiles%2FSCDIS-200-Information-Security-and-Privacy-Standards.xlsx
https://docs.google.com/viewer?url=http%3A%2F%2Fadmin.sc.gov%2Ffiles%2FSCDIS-200-Information-Security-and-Privacy-Standards.xlsx
http://www.regulations.gov/#!documentDetail;D=FAR-2011-0020-0001
http://nvlpubs.nist.gov/nistpubs/SpecialPublications/NIST.SP.800-171.pdf
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Information Security – Location of Data, Clause No. 7B106 
Offshore Contracting Prohibited, Clause No. 7B122 
These clauses forbid storage of, or access to, government information from outside of CONUS. 
If either or both appear in a solicitation, the using agency has made a determination that the 
sensitivity of its data requires restriction on offshore storage and access. 

Restrictions on Presenting Terms of Use or Offering Additional Services, 
Clause No. 7B212 
We added this clause upon discovering a contractor who was to provide on-line services to 
citizens at no charge, was selling their information to other businesses. When challenged, the 
contractor pointed to a “click-through” consent form it required each user to acknowledge. If 
your contract allows you to collect citizens’ information, don’t expect any modification to this 
language.  

Service Provider Security Assessment Questionnaire - Required, Clause No. 
4027 
Service Provider Security Representation, Clause No. 7B217 
Service Provider Security Assessment Questionnaire, Clause No. 9025 (Form) 
These clauses and the attached form are used where the agency has specific concerns about 
the contractor’s security and privacy systems. The first clause requires bidders to submit a 
completed questionnaire with their offers. The second obligates the contractor to perform in 
substantial accordance with the representations in the questionnaire. The last item is a generic 
form for the questionnaire itself. Agencies are encouraged to modify the questionnaire itself so 
that the information furnished will be applicable to the specific services or systems being 
purchased. 

Bankruptcy – Government Information, Clause No. 7B007 
We added this clause in 2015 to address concerns about the disposition of data in the 
contractor’s possession after bankruptcy. 

Indemnity Requirements 
We generally recommend against modifying any of the indemnification requirements in the 
solicitation. 

Indemnification-Third Party Claims – General, Clause No. 7B100 
I call this the “Civil War Clause.” If you come into South Carolina and kill our people and burn 
down our buildings, you must indemnify us. With minor editorial changes the clause has been 
in State solicitations for at least ten years. It is specifically drafted to be covered by standard 
commercial general liability insurance policies. Although we frequently are asked to change the 
language (for example, to make the indemnity obligation proportional to fault), we decline to 
do so absent compelling reasons. 
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Indemnification - Third Party Claims – Disclosure of Information, Clause No. 
7B102 
You will not see this clause in a solicitation unless the information security provisions discussed 
above are there. It is likely, though not required, that both this provision and the “cyber 
insurance” clause will appear. There is little consensus, in either the vendor or procurement 
community, over the appropriate scope of indemnity for unauthorized disclosure of 
information. Like the InfoSec provisions, this clause has evolved through negotiations of actual 
contracts awarded by the State.  

Indemnification - Intellectual Property, Clause No. 7B103 
This clause has been in use for over ten years. I have not seen any resistance to its use in 
appropriate solicitations during my tenure with the State. 

Other clauses 
There isn’t room here for a detailed discussion of the next two clauses. Briefly, here’s how we 
approach them. 

Limitation on Liability 
We will negotiate a LOL clause where appropriate, but only in IT solicitations. Yes, we have a 
“standard” clause. No, we don’t publish it in the Compendium. No, you wouldn’t like it. 

If we will negotiate a LOL, the solicitation will so indicate, and should include the standard LOL 
language. There are carve-outs, most notably for the notification and credit monitoring 
obligations for information compromise. The baseline LOL is reproduced in Appendix A. 

Software Licensing 
We negotiate software licenses in two circumstances. First, where the State purchases 
commercial off-the-shelf software in a master agreement, we will negotiate a “COTS 
Piggyback.” The Piggyback accepts all terms of specifically identified license agreement, except 
as altered in the Piggyback. Usually the Piggyback is between ITMO, on behalf of the State, and 
the software manufacturer. The purchase contract, on the other hand, is between the State and 
an authorized reseller. 

Second, when a single agency buys software, we attach a modified version of the COTS 
Piggyback to the solicitation. We also tell bidders that the State’s successful negotiation of the 
Piggyback with the software licensor is a precondition to award. The current single-agency 
version of the Piggyback appears in Appendix B. 

Conclusion 
SFAA counsel’s involvement in negotiating contracts in South Carolina focuses on making a 
lawful contract award. The wisdom of the resulting agreement, including its allocation of 
commercial risk, is committed to the business judgment of the procurement officer. 
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Appendix A - Compendium Clauses 

Certificate of Independent Price Determination, Clause No. 2A032 
GIVING FALSE, MISLEADING, OR INCOMPLETE INFORMATION ON THIS CERTIFICATION MAY 

RENDER YOU SUBJECT TO PROSECUTION UNDER SECTION 16-9-10 OF THE SOUTH CAROLINA 

CODE OF LAWS AND OTHER APPLICABLE LAWS.  

(a) By submitting an offer, the offeror certifies that- 

(1) The prices in this offer have been arrived at independently, without, for the purpose of 

restricting competition, any consultation, communication, or agreement with any other offeror 

or competitor relating to— 

(i) Those prices; 

(ii) The intention to submit an offer; or 

(iii) The methods or factors used to calculate the prices offered. 

(2) The prices in this offer have not been and will not be knowingly disclosed by the offeror, 

directly or indirectly, to any other offeror or competitor before bid opening (in the case of a 

sealed bid solicitation) or contract award (in the case of a negotiated solicitation) unless 

otherwise required by law; and 

(3) No attempt has been made or will be made by the offeror to induce any other concern to 

submit or not to submit an offer for the purpose of restricting competition. 

(b) Each signature on the offer is considered to be a certification by the signatory that the 

signatory- 

(1) Is the person in the offeror’s organization responsible for determining the prices being 

offered in this bid or proposal, and that the signatory has not participated and will not 

participate in any action contrary to paragraphs (a)(1) through (a)(3) of this certification; or 

(2)(i) Has been authorized, in writing, to act as agent for the offeror’s principals in certifying that 

those principals have not participated, and will not participate in any action contrary to 

paragraphs (a)(1) through (a)(3) of this certification [As used in this subdivision (b)(2)(i), the term 

“principals” means the person(s) in the offeror’s organization responsible for determining the 

prices offered in this bid or proposal]; 

(ii) As an authorized agent, does certify that the principals referenced in subdivision (b)(2)(i) of 

this certification have not participated, and will not participate, in any action contrary to 

paragraphs (a)(1) through (a)(3) of this certification; and 

(iii) As an agent, has not personally participated, and will not participate, in any action contrary 

to paragraphs (a)(1) through (a)(3) of this certification. 

(c) If the offeror deletes or modifies paragraph (a)(2) of this certification, the offeror must 

furnish with its offer a signed statement setting forth in detail the circumstances of the 

disclosure. 
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Certification Regarding Debarment and other Responsibility 

Matters, Clause No. 2A035 
(a) (1) By submitting an Offer, Offeror certifies, to the best of its knowledge and belief, that- 

(i) Offeror and/or any of its Principals- 

(A) Are not presently debarred, suspended, proposed for debarment, or declared ineligible for 

the award of contracts by any state or federal agency; 

(B) Have not, within a three-year period preceding this offer, been convicted of or had a civil 

judgment rendered against them for: commission of fraud or a criminal offense in connection 

with obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or 

subcontract; violation of Federal or state antitrust statutes relating to the submission of offers; 

or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 

making false statements, tax evasion, or receiving stolen property; and 

(C) Are not presently indicted for, or otherwise criminally or civilly charged by a governmental 

entity with, commission of any of the offenses enumerated in paragraph (a)(1)(i)(B) of this 

provision. 

(ii) Offeror has not, within a three-year period preceding this offer, had one or more contracts 

terminated for default by any public (Federal, state, or local) entity. 

(2) “Principals,” for the purposes of this certification, means officers; directors; owners; 

partners; and, persons having primary management or supervisory responsibilities within a 

business entity (e.g., general manager; plant manager; head of a subsidiary, division, or business 

segment, and similar positions). 

(b) Offeror shall provide immediate written notice to the Procurement Officer if, at any time 

prior to contract award, Offeror learns that its certification was erroneous when submitted or 

has become erroneous by reason of changed circumstances. 

(c) If Offeror is unable to certify the representations stated in paragraphs (a)(1), Offer must 

submit a written explanation regarding its inability to make the certification. The certification 

will be considered in connection with a review of the Offeror’s responsibility. Failure of the 

Offeror to furnish additional information as requested by the Procurement Officer may render 

the Offeror nonresponsible. 

(d) Nothing contained in the foregoing shall be construed to require establishment of a system 

of records in order to render, in good faith, the certification required by paragraph (a) of this 

provision. The knowledge and information of an Offeror is not required to exceed that which is 

normally possessed by a prudent person in the ordinary course of business dealings. 

(e) The certification in paragraph (a) of this provision is a material representation of fact upon 

which reliance was placed when making award. If it is later determined that the Offeror 

knowingly or in bad faith rendered an erroneous certification, in addition to other remedies 

available to the State, the Procurement Officer may terminate the contract resulting from this 

solicitation for default. 
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Drug-Free Work Place Certification, Clause No. 2A065 
By submitting an Offer, Contractor certifies that, if awarded a contract, Contractor will comply 

with all applicable provisions of The Drug-free Workplace Act, Title 44, Chapter 107 of the South 

Carolina Code of Laws, as amended. 

Ethics Certificate, Clause No. 2A075 
By submitting an offer, the offeror certifies that the offeror has and will comply with, and has 

not, and will not, induce a person to violate Title 8, Chapter 13 of the South Carolina Code of 

Laws, as amended (ethics act). The following statutes require special attention: Section 8-13-

700, regarding use of official position for financial gain; Section 8-13-705, regarding gifts to 

influence action of public official; Section 8-13-720, regarding offering money for advice or 

assistance of public official; Sections 8-13-755 and 8-13-760, regarding restrictions on 

employment by former public official; Section 8-13-775, prohibiting public official with economic 

interests from acting on contracts; Section 8-13-790, regarding recovery of kickbacks; Section 8-

13-1150, regarding statements to be filed by consultants; and Section 8-13-1342, regarding 

restrictions on contributions by contractor to candidate who participated in awarding of 

contract. The state may rescind any contract and recover all amounts expended as a result of 

any action taken in violation of this provision. If contractor participates, directly or indirectly, in 

the evaluation or award of public contracts, including without limitation, change orders or task 

orders regarding a public contract, contractor shall, if required by law to file such a statement, 

provide the statement required by Section 8-13-1150 to the procurement officer at the same 

time the law requires the statement to be filed. 

Iran Divestment Act Certification, Clause No. 2A077 
(a) The Iran Divestment Act List is a list published by the Board pursuant to Section 11-57-310 

that identifies persons engaged in investment activities in Iran. Currently, the list is available at 

the following URL: http://procurement.sc.gov/PS/PS-iran-divestment.phtm (.) Section 11-57-310 

requires the government to provide a person ninety days written notice before he is included on 

the list. The following representation, which is required by Section 11-57-330(A), is a material 

inducement for the State to award a contract to you. (b) By signing your Offer, you certify that, 

as of the date you sign, you are not on the then-current version of the Iran Divestment Act List. 

(c) You must notify the Procurement Officer immediately if, at any time before posting of a final 

statement of award, you are added to the Iran Divestment Act List. 

Open Trade Representation, Clause No. 2A083 
By submitting an Offer, Offeror represents that Offeror is not currently engaged in the boycott 

of a person or an entity based in or doing business with a jurisdiction with whom South Carolina 

can enjoy open trade, as defined in SC Code Section 11-35-5300. 

http://procurement.sc.gov/PS/PS-iran-divestment.phtm
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Iran Divestment Act – Ongoing Obligations, Clause No. 7A072 
(a) You must notify the procurement officer immediately if, at any time during the contract 

term, you are added to the Iran Divestment Act List. (b) Consistent with Section 11-57-330(B), 

you shall not contract with any person to perform a part of the Work, if, at the time you enter 

into the subcontract, that person is on the then-current version of the Iran Divestment Act List. 

Open Trade, Clause No. 7A053 
During the contract term, including any renewals or extensions, Contractor will not engage in 

the boycott of a person or an entity based in or doing business with a jurisdiction with whom 

South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. 

Illegal Immigration, Clause No. 7B097 
(An overview is available at www.procurement.sc.gov) By signing your offer, you certify that you 

will comply with the applicable requirements of Title 8, Chapter 14 of the South Carolina Code of 

Laws and agree to provide to the State upon request any documentation required to establish 

either: (a) that Title 8, Chapter 14 is inapplicable to you and your subcontractors or sub-

subcontractors; or (b) that you and your subcontractors or sub-subcontractors are in compliance 

with Title 8, Chapter 14. Pursuant to Section 8-14-60, “A person who knowingly makes or files 

any false, fictitious, or fraudulent document, statement, or report pursuant to this chapter is 

guilty of a felony, and, upon conviction, must be fined within the discretion of the court or 

imprisoned for not more than five years, or both.” You agree to include in any contracts with 

your subcontractors language requiring your subcontractors to (a) comply with the applicable 

requirements of Title 8, Chapter 14, and (b) include in their contracts with the sub-

subcontractors language requiring the sub-subcontractors to comply with the applicable 

requirements of Title 8, Chapter 14. 

Pricing Data – Audit –Inspection, Clause No. 7B185 
[Clause Included Pursuant to Section 11-35-1830, - 2210, & -2220] (a) Cost or Pricing Data. Upon 

Procurement Officer’s request, you shall submit cost or pricing data, as defined by 48 C.F.R. 

Section 2.101 (2004), prior to either (1) any award to contractor pursuant to 11-35-1530 or 11-

35-1560, if the total contract price exceeds $500,000, or (2) execution of a change order or 

contract modification with contractor which exceeds $100,000. Your price, including profit or 

fee, shall be adjusted to exclude any significant sums by which the state finds that such price 

was increased because you furnished cost or pricing data that was inaccurate, incomplete, or 

not current as of the date agreed upon between parties. (b) Records Retention. You shall 

maintain your records for three years from the date of final payment, or longer if requested by 

the chief Procurement Officer. The state may audit your records at reasonable times and places. 

As used in this subparagraph (b), the term “records” means any books or records that relate to 

cost or pricing data submitted pursuant to this clause. In addition to the obligation stated in this 
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subparagraph (b), you shall retain all records and allow any audits provided for by 11-35-

2220(2). (c) Inspection. At reasonable times, the state may inspect any part of your place of 

business which is related to performance of the work. (d) Instructions Certification. When you 

submit data pursuant to subparagraph (a), you shall (1) do so in accordance with the 

instructions appearing in Table 15-2 of 48 C.F.R. Section 15.408 (2004) (adapted as necessary for 

the state context), and (2) submit a Certificate of Current Cost or Pricing Data, as prescribed by 

48 CFR Section 15.406-2(a) (adapted as necessary for the state context). (e) Subcontracts. You 

shall include the above text of this clause in all of your subcontracts. (f) Nothing in this clause 

limits any other rights of the state. 

Lease Form – Questions, Clause No. 2B065 
Use of the attached standard equipment agreement (form 80-SC-EL-1, revised 7/1/88) is 

required by Regulation 19-445.2152. No other lease form shall be used. Offerors may propose 

modifications to this agreement prior to the deadline for submitting questions (see cover page). 

Any modifications accepted will be noted in an amendment. 

Choice-of-Law, Clause No 7A010 
The Agreement, any dispute, claim, or controversy relating to the Agreement, and all the rights 

and obligations of the parties shall, in all respects, be interpreted, construed, enforced and 

governed by and under the laws of the State of South Carolina, except its choice of law rules. As 

used in this paragraph, the term “Agreement” means any transaction or agreement arising out 

of, relating to, or contemplated by the solicitation. 

Disputes, Clause No. 7A025 
(1) Choice-of-Forum. All disputes, claims, or controversies relating to the Agreement shall be 

resolved exclusively by the appropriate Chief Procurement Officer in accordance with Title 11, 

Chapter 35, Article 17 of the South Carolina Code of Laws, or in the absence of jurisdiction, only 

in the Court of Common Pleas for, or a federal court located in, Richland County, State of South 

Carolina. Contractor agrees that any act by the Government regarding the Agreement is not a 

waiver of either the Government’s sovereign immunity or the Government’s immunity under 

the Eleventh Amendment of the United States Constitution. As used in this paragraph, the term 

“Agreement” means any transaction or agreement arising out of, relating to, or contemplated 

by the solicitation. (2) Service of Process. Contractor consents that any papers, notices, or 

process necessary or proper for the initiation or continuation of any disputes, claims, or 

controversies relating to the Agreement; for any court action in connection therewith; or for the 

entry of judgment on any award made, may be served on Contractor by certified mail (return 

receipt requested) addressed to Contractor at the address provided as the Notice Address on 

Page Two or by personal service or by any other manner that is permitted by law, in or outside 
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South Carolina. Notice by certified mail is deemed duly given upon deposit in the United States 

mail. 

No Indemnity or Defense, Clause No. 7A045 
Any term or condition is void to the extent it requires the State to indemnify, defend, or pay 

attorney’s fees to anyone for any reason. 

Payment and Interest, Clause No. 7A055 
(a) The State shall pay the Contractor, after the submission of proper invoices or vouchers, the 

prices stipulated in this contract for supplies delivered and accepted or services rendered and 

accepted, less any deductions provided in this contract. Unless otherwise specified herein, 

including the purchase order, payment shall not be made on partial deliveries accepted by the 

Government. (b) Unless otherwise provided herein, including the purchase order, payment will 

be made by check mailed to the payment address on “Page Two.” (c) Notwithstanding any other 

provision, payment shall be made in accordance with S.C. Code Section 11-35-45, or Chapter 6 

of Title 29 (real property improvements) when applicable, which provides the Contractor's 

exclusive means of recovering any type of interest from the Owner. Contractor waives 

imposition of an interest penalty unless the invoice submitted specifies that the late penalty is 

applicable. Except as set forth in this paragraph, the State shall not be liable for the payment of 

interest on any debt or claim arising out of or related to this contract for any reason. (d) 

Amounts due to the State shall bear interest at the rate of interest established by the South 

Carolina Comptroller General pursuant to Section 11-35-45 ("an amount not to exceed fifteen 

percent each year"), as amended, unless otherwise required by Section 29-6-30. (e) Any other 

basis for interest, including but not limited to general (pre- and post-judgment) or specific 

interest statutes, including S.C. Code Ann. Section 34-31-20, are expressly waived by both 

parties. If a court, despite this agreement and waiver, requires that interest be paid on any debt 

by either party other than as provided by items (c) and (d) above, the parties further agree that 

the applicable interest rate for any given calendar year shall be the lowest prime rate as listed in 

the first edition of the Wall Street Journal published for each year, applied as simple interest 

without compounding. (f) The State shall have all of its common law, equitable and statutory 

rights of set-off. 

Termination due to Unavailability of Funds, Clause No 7A085 
Payment and performance obligations for succeeding fiscal periods shall be subject to the 

availability and appropriation of funds therefor. When funds are not appropriated or otherwise 

made available to support continuation of performance in a subsequent fiscal period, the 

contract shall be canceled. In the event of a cancellation pursuant to this paragraph, contractor 

will be reimbursed the resulting unamortized, reasonably incurred, nonrecurring costs. 

Contractor will not be reimbursed any costs amortized beyond the initial contract term. 
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Contract Limitations, Clause No. 7B045 
No sales may be made pursuant to this contract for any item or service that is not expressly 

listed. No sales may be made pursuant to this contract after expiration of this contract. Violation 

of this provision may result in termination of this contract and may subject contractor to 

suspension or debarment. 

Statewide Term Contract – Scope, Clause No. 7B230 
The scope of this contract is limited by the Bidding Schedule / Cost Proposals and by the 

description included in Part I, Scope of Solicitation. Sales of supplies or services not within the 

scope of this contract are prohibited. See clause entitled Contract Limitations. 

Contractor’s Liability Insurance – General, Clause No. 7B056 
(a) Without limiting any of the obligations or liabilities of Contractor, Contractor shall procure 

from a company or companies lawfully authorized to do business in South Carolina and with a 

current A.M. Best rating of no less than A: VII, and maintain for the duration of the contract, 

insurance against claims for injuries to persons or damages to property which may arise from or 

in connection with the performance of the work and the results of that work by the contractor, 

his agents, representatives, employees or subcontractors. 

(b) Coverage shall be at least as broad as: 

(1) Commercial General Liability (CGL): Insurance Services Office (ISO) Form CG 00 01 12 07 

covering CGL on an “occurrence” basis, including products-completed operations, personal and 

advertising injury, with limits no less than $1,000,000 per occurrence. If a general aggregate 

limit applies, the general aggregate limit shall be twice the required occurrence limit. This 

contract shall be considered to be an “insured contract” as defined in the policy. 

(2) Auto Liability: ISO Form Number CA 00 01 covering any auto (Code 1), or if Contractor has no 

owned autos, hired, (Code 8) and non-owned autos (Code 9), with limits no less than $1,000,000 

per accident for bodily injury and property damage. 

(3) Worker’s Compensation: As required by the State of South Carolina, with Statutory Limits, 

and Employer’s Liability Insurance with limit of no less than $1,000,000 per accident for bodily 

injury or disease. 

(c) Every applicable Using Governmental Unit, and the officers, officials, employees and 

volunteers of any of them, must be covered as additional insureds on the CGL policy with 

respect to liability arising out of work or operations performed by or on behalf of the Contractor 

including materials, parts or equipment furnished in connection with such work or operations. 

General liability coverage can be provided in the form of an endorsement to the Contractor’s 

insurance at least as broad as ISO Form CG 20 10 11 85 or if not available, through the addition 

of both CG 20 10 and CG 20 37 if a later edition is used. 

(d) For any claims related to this contract, the Contractor’s insurance coverage shall be primary 

insurance as respects the State, every applicable Using Governmental Unit, and the officers, 

officials, employees and volunteers of any of them. Any insurance or self-insurance maintained 
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by the State, every applicable Using Governmental Unit, or the officers, officials, employees and 

volunteers of any of them, shall be excess of the Contractor’s insurance and shall not contribute 

with it. 

(e) Prior to commencement of the work, the Contractor shall furnish the State with original 

certificates and amendatory endorsements or copies of the applicable policy language effecting 

coverage required by this section. All certificates are to be received and approved by the State 

before work commences. However, failure to obtain the required documents prior to the work 

beginning shall not waive the Contractor’s obligation to provide them. The State reserves the 

right to require complete, certified copies of all required insurance policies, including 

endorsements required by this section, at any time. 

(f) Should any of the above described policies be cancelled before the expiration date thereof, 

notice will be delivered in accordance with the policy provisions. In addition, the Contractor 

shall notify the State immediately upon receiving any information that any of the coverages 

required by this section are or will be changed, cancelled, or replaced. 

(g) Contractor hereby grants to the State and every applicable Using Governmental Unit a 

waiver of any right to subrogation which any insurer of said Contractor may acquire against the 

State or applicable Using Governmental Unit by virtue of the payment of any loss under such 

insurance. Contractor agrees to obtain any endorsement that may be necessary to effect this 

waiver of subrogation, but this provision applies regardless of whether or not the State or Using 

Governmental Unit has received a waiver of subrogation endorsement from the insurer. 

(h) Any deductibles or self-insured retentions must be declared to and approved by the State. 

The State may require the Contractor to purchase coverage with a lower deductible or retention 

or provide proof of ability to pay losses and related investigations, claim administration, and 

defense expenses within the retention. 

(i) The State reserves the right to modify these requirements, including limits, based on the 

nature of the risk, prior experience, insurer, coverage, or other special circumstances. 

Contractor’s Liability Insurance – Information Security and 

Privacy, Clause No. 7B058 
[ASK QUESTIONS NOW: For products providing the coverages required by this clause, the 

insurance market is evolving. Our research indicates that the requirements stated herein reflect 

commercially-available insurance products. Any offeror having concerns with any specific 

requirements of this clause should communicate those concerns to the procurement officer well 

in advance of opening.] 

(a) Without limiting any other obligations or liabilities of Contractor, Contractor shall procure 

from a company or companies lawfully authorized to do business in South Carolina and with a 

current A.M. Best rating of no less than A: VII, and maintain for the duration of the contract, a 

policy or policies of insurance against claims which may arise from or in connection with the 

performance of the work and the results of that work by the contractor, his agents, 

representatives, employees, subcontractors or any other entity for which the contractor is 

legally responsible. 



 

Appendix A – Compendium Clauses 

Page 9 

(b) Coverage must include claims for: 

(i) information security risks, including without limitation, failure to prevent unauthorized access 

to, tampering with or unauthorized use of a computer system; introduction of malicious codes, 

computer viruses, worms, logic bombs, etc., into data or systems; or theft, damage, 

unauthorized disclosure, destruction, or corruption of information in whatever form; 

(ii) privacy risks, including (A) failure to properly handle, manage, store, destroy, or otherwise 

control non-public personally identifiable information in any format; (B) loss or disclosure of 

confidential information; and (C) any form of invasion, infringement or interference with rights 

of privacy, including breach of security/privacy laws or regulations; 

(iii) contractual liability for the contractor’s obligations described in the clauses titled 

“Indemnification - Third Party Claims – Disclosure Of Information”  and “Information Use And 

Disclosure;” and 

(iv) errors, omissions, or negligent acts in the performance,  by the contractor or by any entity 

for which the contractor is legally responsible, of professional services included in the work. 

(c) If the work includes content for internet web sites or any publications or media 

advertisements, coverage must also include claims for actual or alleged infringement of 

intellectual property rights, invasion of privacy, as well as advertising, media and content 

offenses. 

(d) If the work includes software, coverage must also include claims for intellectual property 

infringement arising out of software and/or content (with the exception of patent infringement 

and misappropriation of trade secrets) 

(e) Coverage shall have limits no less than five million ($5,000,000.00) dollars per occurrence 

and ten million ($10,000,000.00) dollars aggregate. 

(f) If the insurance required by this clause is procured on a form affording “claims-made” 

coverage, then (i) all limits stated above as “per occurrence” shall be understood to mean “per 

claim” or “per occurrence,” as is consistent with the terms of the “claims-made” policy; and (ii) 

such claims-made insurance shall provide for a retroactive date no later than the date the 

contract is awarded. 

(g) All terms of this clause shall survive termination of the contract and shall continue until thirty 

(30) days past the final completion of the work, including the performance of any warranty 

work. In addition, contractor shall maintain in force and effect any “claims-made” coverage for a 

minimum of two (2) years after final completion of all work or services to be provided 

hereunder. Contractor shall purchase an extended reporting period, or “tail coverage,” if 

necessary to comply with the latter requirement. 

(h) Every applicable Using Governmental Unit, and the officers, officials, employees and 

volunteers of any of them, must be covered as additional insureds on the policy or policies of 

insurance required by this clause. 

(i) For any claims related to this contract, the insurance coverage required by this clause shall be 

primary insurance as respects the State, every applicable Using Governmental Unit, and the 

officers, officials, employees and volunteers of any of them. Any insurance or self-insurance 

maintained by the State, every applicable Using Governmental Unit, or the officers, officials, 
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employees and volunteers of any of them, shall be excess of the Contractor’s insurance and shall 

not contribute with it. 

(j) Prior to commencement of the work, the Contractor shall furnish the State with original 

certificates of insurance for every applicable policy effecting the coverage required by this 

clause. All certificates are to be received and approved by the Procurement Officer before work 

commences. However, failure to obtain the required documents prior to the work beginning 

shall not waive the Contractor’s obligation to provide them. The State reserves the right to 

require complete, certified copies of all required insurance policies, including policy declarations 

and any endorsements required by this section, at any time. 

(k) Should any of the above described policies be cancelled before the expiration date thereof, 

notice will be delivered in accordance with the policy provisions. In addition, the Contractor 

shall notify the State immediately upon receiving any information that any of the coverages 

required by this clause are or will be changed, cancelled, or replaced. 

(l) Contractor hereby grants to the State and every applicable Using Governmental Unit a waiver 

of any right to subrogation which any insurer of said Contractor may acquire against the State or 

applicable Using Governmental Unit by virtue of the payment of any loss under such insurance 

as is required by this clause. Contractor agrees to obtain any endorsement that may be 

necessary to effect this waiver of subrogation, but this provision applies regardless of whether 

or not the State or Using Governmental Unit has received a waiver of subrogation endorsement 

from the insurer. 

(m) Any deductibles or self-insured retentions must be declared to and approved by the State. 

The State may require the Contractor to purchase coverage with a lower deductible or retention 

or provide proof of ability to pay losses and related investigations, claim administration, and 

defense expenses within the retention. 

Information Security - Definitions, Clause No. 7B104 
The following definitions are used in those clauses that cross reference this clause. 

Compromise means disclosure of information to unauthorized persons, or a violation of the 

security policy of a system in which unauthorized intentional or unintentional disclosure, 

modification, destruction, or loss of an object may have occurred. Without limitation, the term 

“compromise” includes copying the data through covert network channels, or copying the data 

to unauthorized media, or disclosure of information in violation of any obligation imposed by 

this contract. 

Data means a subset of information in an electronic format that allows it to be retrieved or 

transmitted. 

Government information means information (i) provided to Contractor by, or generated by 

Contractor for, the using governmental unit, or (ii) acquired or accessed by Contractor as a 

result of performing the Work. Without limiting the foregoing, government information includes 

any information that Contractor acquires or accesses by software or web-based services, which 

includes, without limitation, any metadata or location data. Government information excludes 

unrestricted information. 
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Information means any communication or representation of knowledge such as facts, statistics, 

or opinions, in any medium or form, including textual, numerical, graphic, cartographic, 

narrative, or audiovisual. 

Information system means a discrete set of information resources organized for the collection, 

processing, maintenance, use, sharing, dissemination, or disposition of information. 

Public information means any specific information, regardless of form or format, that the State 

has actively and intentionally disclosed, disseminated, or made available to the public. 

Information is not public information solely because it may be subject to inspection pursuant to 

an unfulfilled public records request. 

Software means any computer program accessed or used by the Using Governmental Unit or a 

third party pursuant to or as a result of this contract. 

Third party means any person or entity other than the Using Governmental Unit, the 

Contractor, or any subcontractors at any tier. 

Unrestricted information means (1) public information acquired other than through 

performance of the work, (2) information acquired by Contractor prior to contract formation, (3) 

information incidental to your contract administration, such as financial, administrative, cost or 

pricing, or management information, and (4) any ideas, concepts, know-how, methodologies, 

processes, technologies, techniques which Contractor develops or learns in connection with 

Contractor’s performance of the work. 

Web-based service means a service accessed over the Internet and acquired, accessed, or used 

by the using governmental unit or a third party pursuant to or as a result of this contract, 

including without limitation, cloud services, software-as-a-service, and hosted computer 

services. 

Information Security - Safeguarding Requirements, Clause No. 

7B105 
(a) Definitions. The terms used in this clause shall have the same meaning as the terms defined 

in the clause titled Information Security – Definitions. In addition, as used in this clause— 

Clearing means removal of data from an information system, its storage devices, and other 

peripheral devices with storage capacity, in such a way that the data may not be reconstructed 

using common system capabilities (i.e., through the keyboard); however, the data may be 

reconstructed using laboratory methods. 

Intrusion means an unauthorized act of bypassing the security mechanisms of a system. 

Media means physical devices or writing surfaces including but not limited to magnetic tapes, 

optical disks, magnetic disks, large scale integration memory chips, and printouts (but not 

including display media, e.g., a computer monitor, cathode ray tube (CRT) or other (transient) 

visual output) onto which information is recorded, stored, or printed within an information 

system. 

Safeguarding means measures or controls that are prescribed to protect information. 

Voice means all oral information regardless of transmission protocol. 
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(b) Safeguarding Information. Without limiting any other legal or contractual obligations, 

contractor shall implement and maintain reasonable and appropriate administrative, physical, 

and technical safeguards (including without limitation written policies and procedures) for 

protection of the security, confidentiality and integrity of the government information in its 

possession. In addition, contractor stall apply security controls when the contractor reasonably 

determines that safeguarding requirements, in addition to those identified in paragraph (c) of 

this clause, may be required to provide adequate security, confidentiality and integrity in a 

dynamic environment based on an assessed risk or vulnerability. 

(c) Safeguarding requirements and procedures. Contractor shall apply the following basic 

safeguarding requirements to protect government information from unauthorized access and 

disclosure: 

(1) Protecting information on public computers or Web sites: Do not process government 

information on public computers (e.g., those available for use by the general public in kiosks, 

hotel business centers) or computers that do not have access control. Government information 

shall not be posted on Web sites that are publicly available or have access limited only by 

domain/Internet Protocol restriction. Such information may be posted to web pages that control 

access by user ID/password, user certificates, or other technical means, and that provide 

protection via use of security technologies. Access control may be provided by the intranet 

(versus the Web site itself or the application it hosts). 

(2) Transmitting electronic information. Transmit email, text messages, blogs, and similar 

communications that contain government information using technology and processes that 

provide the best level of security and privacy available, given facilities, conditions, and 

environment. 

(3) Transmitting voice and fax information. Transmit government information via voice and fax 

only when the sender has a reasonable assurance that access is limited to authorized recipients. 

(4) Physical and electronic barriers. Protect government information by at least one physical and 

one electronic barrier (e.g., locked container or room, login and password) when not under 

direct individual control. 

(5) Sanitization. At a minimum, clear information on media that have been used to process 

government information before external release or disposal. Overwriting is an acceptable means 

of clearing media in accordance with National Institute of Standards and Technology 800–88, 

Guidelines for Media Sanitization, at http://csrc.nist.gov/ publications/nistpubs/800-

88/NISTSP800-88_with-errata.pdf. 

(6) Intrusion protection. Provide at a minimum the following protections against intrusions and 

compromise: 

(i) Current and regularly updated malware protection services, e.g., anti-virus, antispyware. 

(ii) Prompt application of security-relevant software upgrades, e.g., patches, service packs, and 

hot fixes. 

(7) Transfer limitations. Transfer government information only to those subcontractors that 

both require the information for purposes of contract performance and provide at least the 

same level of security as specified in this clause. 
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(d) Subcontracts. Any reference in this clause to Contractor also includes any subcontractor at 

any tier. Contractor is responsible for, and shall impose by agreement requirements at least as 

secure as those imposed by this clause on, any other person or entity that contractor authorizes 

to take action related to government information. 

(e) Other contractual requirements regarding the safeguarding of information. This clause 

addresses basic requirements and is subordinate to any other contract clauses or requirements 

to the extent that it specifically provides for enhanced safeguarding of information or 

information systems. 

Information Use and Disclosure, Clause No. 7B108 
Except to the extent necessary for performance of the work, citizens should not be required to 

share information with those engaged by the government in order to access services provided 

by the government and such information should be used by those engaged by the government 

only to the extent necessary to perform the work acquired; accordingly, this clause addresses 

basic requirements for the Contractor’s use and disclosure of government information, which 

expressly includes, but is not limited to, information provided by or obtained from the citizens. 

Anonymizing information does not resolve the foregoing concern. This clause should be broadly 

interpreted to effectuate this intent. Every obligation in this clause is material. Absent express 

reference to this clause, this clause supersedes any other clause to the extent of any 

inconsistency unless and to the extent the other clause provides greater protection for 

government information. 

(a) Definitions. The terms used in this clause shall have the same meaning as the terms defined 

in the clause titled Information Security – Definitions. 

(b) Legal mandates. Contractor shall be permitted to use, disclose, or retain government 

information to the limited extent necessary to comply with any requirement imposed on 

Contractor by law. If it is necessary for Contractor to use, disclose, or retain government 

information in order to comply with a law, Contractor shall provide using governmental unit 

with written notice, including a description of the circumstances and applicable law, in advance 

of such use, disclosure or retention except to the extent expressly prohibited by law. 

(c) Flow down. Any reference in this clause to Contractor also includes any subcontractor at any 

tier. Contractor is responsible for, and shall impose by agreement the requirements of this 

clause on, any other person or entity that contractor authorizes to take action related to 

government information. 

(d) Collecting Information. Contractor must gather and maintain government information only 

to the minimum extent necessary to accomplish the work. 

(e) Rights, Disclosure and Use. Except as otherwise expressly provided in this solicitation, 

Contractor agrees NOT to either (1) use or disclose government information, or (2) retain 

government information after termination or expiration of this contract. Contractor acquires no 

rights in any government information except the limited rights to use, disclose and retain the 

government information in accordance with the terms of this solicitation. To the extent 

reasonably necessary to perform the work, Contractor may: (i) use (including access, process, 
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transmit, and store) and maintain the government information itself; and (ii) disclose 

government information to persons having a need-to-know (e.g., subcontractors). Before 

disclosing government information to a subcontractor or third party, Contractor shall give the 

using governmental unit detailed written notice of both the reason for disclosure and the 

identity and location of the recipient. The notice shall be provided no later than fifteen (15) 

business days in advance of the disclosure. 

(f) Return. Notwithstanding the using governmental unit’s failure to perform or the pendency of 

a dispute, Contractor agrees to promptly deliver to the using governmental unit (or destroy, at 

the using governmental unit’s option) all government information in its possession as and upon 

written request of using governmental unit (provided that, if the contract has not expired or 

been terminated, Contractor shall be excused from the performance of any work reasonably 

dependent on Contractor’s further access to such government information). 

(g) Privacy Policy & Applicable Laws. Without limiting any other legal or contractual obligations 

imposed by this contract or the law, Contractor shall (a) comply with its own privacy policies and 

written privacy statements relevant to the work, and (b) comply with (1) all laws applicable to 

Contractor regarding government information, and (2) all laws and standards identified in the 

clause, if included, entitled Information Use and Disclosure – Standards. 

(h) Actions Following Disclosure. Immediately upon discovery of a compromise or improper use 

of government information, Contractor shall take such action as may be necessary to preserve 

forensic evidence and eliminate the cause of the compromise or improper use. As soon as 

practicable, but no later than twenty-four hours after discovery, Contractor shall notify using 

governmental unit of the compromise or improper use, including a description of the 

circumstances of the use or compromise. As soon as practicable after discovery, Contractor shall 

undertake a thorough forensic investigation of any compromise or improper use and provide 

the using governmental unit all information necessary to enable the using governmental unit to 

fully understand the nature and extent of the compromise or improper use. With regard to any 

compromise or improper use of government information, Contractor shall: (1) provide any 

notification to third parties legally required to be provided such notice by Contractor, and if not 

(e.g., if legally required of the using governmental unit), Contractor shall reimburse using 

governmental unit for the cost of providing such notifications; (2) pay all costs and expenses for 

at least two years of identity theft monitoring services (including without limitation, credit 

monitoring) and identity theft restoration services for any such affected individuals receiving 

notice where such services are appropriate given the circumstances of the incident and the 

nature of the information compromised; (3) undertake any other measures that are customary 

and reasonable for an entity to take when experiencing a similar disclosure, (4) pay any related 

fines or penalties imposed on the using governmental unit, and (5) reimburse the Using 

Governmental Unit all costs reasonably incurred for communications and public relations 

services involved in responding to the compromise or improper us. Notwithstanding any other 

provision, contractor’s obligations pursuant to this item (h) are without limitation. 

(i) Survival & Remedy. All the obligations imposed by this paragraph are material. The 

obligations of this section shall survive termination or expiration of the contract. Without 

limiting any rights the using governmental unit may have, and notwithstanding any other term 
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of this contract, Contractor agrees that using governmental unit may have no adequate remedy 

at law for a breach of Contractor's obligations under this clause and therefore the using 

governmental unit shall be entitled to pursue equitable remedies in the event of a breach of this 

clause. 

Information Use and Disclosure – Standards, Clause No. 7B110 
To the extent applicable: 

(a) Breach of security of state agency data; notification; rights and remedies of injured parties; 

penalties; notification of Consumer Protection Division, S.C. Code Ann. Section 1-11-490. 

(b) South Carolina Financial Identity Fraud and Identity Theft Protection Act (FIFITPA), 2008 Act 

190, as amended. Solely for purposes of Section 39-1-90 of the South Carolina Code of Laws, as 

amended, Contractor is deemed to be the owner of government information, as defined herein, 

and Contractor agrees that the Using Governmental Unit is not a licensee. 

(c) The South Carolina Family Privacy Protection Act of 2002, S.C. Code Ann. Sections 30-2-10, et 

seq. 

(d) Personal Identifying Information Privacy Protection, S.C. Code Ann. Sections 30-2-310 et seq. 

(e) Data Breach Notification, 2014 Act No. 286, Section 117.117, as revised in any future annual 

appropriations act. 

Information Security – Location of Data, Clause No. 7B106 
Notwithstanding any other provisions, contractor is prohibited from processing, storing, 

transmitting, or accessing government information, as defined in the clause titled Information 

Security - Definitions, outside the continental United States. For clarity, this obligation is a 

material requirement of this contract and applies to subcontractors at any tier. 

Offshore Contracting Prohibited, Clause No. 7B122 
No part of the resulting contract from this solicitation may be performed offshore of the United 

States by persons located offshore of the United State or by means, methods, or 

communications that, in whole or in part, take place offshore of the United States. 

Restrictions on Presenting Terms of Use or Offering Additional 

Services, Clause No. 7B212 
(a) Citizens, as well as public employees (acting in their individual capacity), should not be 

unnecessarily required to agree to or provide consent to policies or contractual terms in order 

to access services acquired by the government pursuant to this contract (hereinafter “applicable 

services”) or, in the case of public employees, to perform their job duties; accordingly, in 

performing the work, contractor shall not require or invite any citizen or public employee to 

agree to or provide consent to any end user contract, privacy policy, or other terms of use 
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(hereinafter “terms of use”) not previously approved in writing by the procurement officer. 

Contractor agrees that any terms of use regarding applicable services are void and of no effect. 

(b) Unless expressly provided in the solicitation, public contracts are not intended to provide 

contractors an opportunity to market additional products and services; accordingly, in 

performing the work, contractor shall not – for itself or on behalf of any third party – offer 

citizens or public employees (other than the procurement officer) any additional products or 

services not required by the contract. 

(c) Any reference to contractor in items (a) or (b) also includes any subcontractor at any tier. 

Contractor is responsible for compliance with these obligations by any person or entity that 

contractor authorizes to take any action related to the work. 

(d) Any violation of this clause is a material breach of contract. The parties acknowledge the 

difficulties inherent in determining the damage from any breach of these restrictions. 

Contractor shall pay the state liquidated damages of $1,000 for each contact with a citizen or 

end user that violates this restriction. 

Service Provider Security Assessment Questionnaire - Required, 

Clause No. 4027 
[ASK QUESTIONS NOW: If you have a properly qualified third-party report or certification you 

believe we should accept in lieu of those identified in item (b), submit a question identifying 

same pursuant to the clause titled Questions from Offerors.] 

The Contractor must demonstrate that programs, policies and procedures are in place to 

adequately provide for the confidentiality, integrity, and availability of the information systems 

used by contractor to process, store, transmit, and access all government information. In order 

for the State to accurately evaluate the strength and viability of the Contractor’s security 

policies, procedures and practices related to confidentiality, integrity and availability, Offerors 

must submit with their offers a thorough and complete written response to the Service Provider 

Security Assessment Questionnaire (“Response to SPSAQ”) attached to this Solicitation, which 

must address all applicable organizations and applicable information systems. The terms used in 

this clause shall have the same meaning as the terms defined in the clause titled Information 

Security – Definitions. 

Service Provider Security Representation, Clause No. 7B217 
The following obligations are subordinate to any other contract clause to the extent the other 

clause specifically provides for enhanced safeguarding of government information, applicable 

information systems, or applicable organizations. Offeror (i) warrants that the work will be 

performed, and any applicable information system (as defined in the clause titled “Information 

Security - Definitions”) will be established and maintained in substantial conformity with the 

information provided in Offeror’s Response to SPSAQ; (ii) agrees to provide the Using 

Governmental Unit with prompt notice of any material variation in operations from that 

reflected in the Response to SPSAQ; and (iii) agrees to comply with all other obligations 
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involving either information security or information use and disclosure imposed by the contract, 

notwithstanding any inconsistent statement in Offeror’s Response to SPSAQ. To the extent 

Offeror’s Response to SPSAQ does not conform to any other contractual requirements, the 

Using Agency’s lack of objection does not constitute a waiver. 

Service Provider Security Assessment Questionnaire, Clause No. 

9025 (Form) 
Included in Appendix B. 

Bankruptcy – Government Information, Clause No. 7B007 
(a) All government information (as defined in the clause herein entitled “Information Security - 

Definitions”) shall belong exclusively to the State, and Contractor has no legal or equitable 

interest in, or claim to, such information. Contractor acknowledges and agrees that in the event 

Contractor enters into proceedings relating to bankruptcy, whether voluntary or involuntary, 

government information in its possession and/or under its control will not be considered 

property of its bankruptcy estate. 

(b) Contractor agrees to notify the State within forty-eight (48) hours of any determination that 

it makes to file for bankruptcy protection, and Contractor further agrees to turn over to the 

State, before such filing, all government information that is in Contractor’s possession in a 

format that can be readily utilized by the State. 

(c) In order to protect the integrity and availability of government information, Contractor shall 

take reasonable measures to evaluate and monitor the financial circumstances of any 

subcontractor that will process, store, transmit or access government information. 

Indemnification-Third Party Claims – General, Clause No. 7B100 
Notwithstanding any limitation in this agreement, and to the fullest extent permitted by law, 

Contractor shall defend and hold harmless Indemnitees for and against any and all suits or 

claims of any character (and all related damages, settlement payments, attorneys’ fees, costs, 

expenses, losses or liabilities) by a third party which are attributable to bodily injury, sickness, 

disease or death, or to injury to or destruction of tangible property arising out of or in 

connection with the goods or services acquired hereunder or caused in whole or in part by any 

act or omission of contractor, its subcontractors, their employees, workmen, servants, agents, 

or anyone directly or indirectly employed by them or anyone for whose acts any of them may be 

liable, regardless of whether or not caused in part by an Indemnitee, and whether or not such 

claims are made by a third party or an Indemnitee; however, if an Indemnitee’s negligent act or 

omission is subsequently determined to be the sole proximate cause of a suit or claim, the 

Indemnitee shall not be entitled to indemnification hereunder. Contractor shall be given timely 

written notice of any suit or claim. Contractor’s obligations hereunder are in no way limited by 

any protection afforded under workers’ compensation acts, disability benefits acts, or other 

employee benefit acts. This clause shall not negate, abridge, or reduce any other rights or 
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obligations of indemnity which would otherwise exist. The obligations of this paragraph shall 

survive termination, cancelation, or expiration of the parties’ agreement. This provision shall be 

construed fairly and reasonably, neither strongly for nor against either party, and without regard 

to any clause regarding insurance. As used in this clause, “Indemnitees” means the State of 

South Carolina, its instrumentalities, agencies, departments, boards, political subdivisions and 

all their respective officers, agents and employees. 

Indemnification - Third Party Claims – Disclosure of Information, 

Clause No. 7B102 
(a) Without limitation, Contractor shall defend and hold harmless Indemnitees from and against 

any and all suits, claims, investigations, or fines (hereinafter “action”) of any character (and all 

related damages, settlement payments, attorneys' fees, costs, expenses, losses or liabilities) by a 

third party which arise out of or in connection with a disclosure of government information (as 

defined in the clause titled Information Security - Definitions) caused in whole or in part by any 

act or omission of contractor, its subcontractors at any tier, their employees, workmen, 

servants, agents, or anyone directly or indirectly employed by them or anyone for whose acts 

any of them may be liable, regardless of whether or not caused in part by an Indemnitee, and 

whether or not such action is brought by a third party or an Indemnitee, but only if the act or 

omission constituted a failure to perform some obligation imposed by the contract or the law. 

(b) Indemnitee must notify contractor in writing within a reasonable period of time after 

Indemnitee first receives written notice of any action. Indemnitee's failure to provide or delay in 

providing such notice will relieve contractor of its obligations under this clause only if and to the 

extent that such delay or failure materially prejudices contractors ability to defend such action. 

Indemnitee must reasonably cooperate with contractor's defense of such actions (such 

cooperation does not require and is without waiver of an Indemnitees attorney/client, work 

product, or other privilege) and, subject to Title 1, Chapter 7 of the South Carolina Code of Laws, 

allow contractor sole control of the defense, so long as the defense is diligently and capably 

prosecuted. Indemnitee may participate in contractor’s defense of any action at its own 

expense. Contractor may not, without Indemnitee’s prior written consent, settle, compromise, 

or consent to the entry of any judgment in any such commenced or threatened action unless 

such settlement, compromise or consent (i) includes an unconditional release of Indemnitee 

from all liability related to such commenced or threatened action, and (ii) is solely monetary in 

nature and does not include a statement as to, or an admission of fault, culpability or failure to 

act by or on behalf of, an Indemnitee or otherwise adversely affect an Indemnitee. Indemnitee’s 

consent is necessary for any settlement that requires Indemnitee to part with any right or make 

any payment or subjects Indemnitee to any injunction. 

(c) Notwithstanding any other provision, contractor’s obligations pursuant to this clause are 

without any limitation whatsoever. Contractor’s obligations under this clause shall survive the 

termination, cancellation, rejection, or expiration of the contract. This provision shall be 

construed fairly and reasonably, neither strongly for nor against either party, and without regard 

to any clause regarding insurance. 
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(d) "Indemnitee" means the State of South Carolina, its instrumentalities, agencies, 

departments, boards, political subdivisions and all their respective officers, agents and 

employees.  

Indemnification - Intellectual Property, Clause No. 7B103 
(a) Without limitation and notwithstanding any provision in this agreement, Contractor shall, 

upon receipt of notification, defend and indemnify the State, its instrumentalities, agencies, 

departments, boards, political subdivisions and all their respective officers, agents and 

employees against all actions, proceedings or claims of any nature (and all damages, settlement 

payments, attorneys’ fees (including inside counsel), costs, expenses, losses or liabilities 

attributable thereto) by any third party asserting or involving an IP right related to an acquired 

item. State shall allow Contractor to defend such claim so long as the defense is diligently and 

capably prosecuted. State shall allow Contractor to settle such claim so long as (i) all settlement 

payments are made by Contractor, and (ii) the settlement imposes no non-monetary obligation 

upon State. State shall reasonably cooperate with Contractor’s defense of such claim. (b) In the 

event an injunction or order shall be obtained against State’s use of any acquired item, or if in 

Contractor’s opinion, the acquired item is likely to become the subject of a claim of infringement 

or violation of an IP right, Contractor shall, without in any way limiting the foregoing, and at its 

expense, either: (1) procure for State the right to continue to use, or have used, the acquired 

item, or (2) replace or modify the acquired item so that it becomes non-infringing but only if the 

modification or replacement does not adversely affect the specifications for the acquired item 

or its use by State. If neither (1) nor (2), above, is practical, State may require that Contractor 

remove the acquired item from State, refund to State any charges paid by State therefor, and 

take all steps necessary to have State released from any further liability. (c) Contractors 

obligations under this paragraph do not apply to a claim to the extent (i) that the claim is caused 

by Contractor’s compliance with specifications furnished by the State unless Contractor knew its 

compliance with the State’s specifications would infringe an IP right, or (ii) that the claim is 

caused by Contractor’s compliance with specifications furnished by the State if the State 

knowingly relied on a third party’s IP right to develop the specifications provided to Contractor 

and failed to identify such product to Contractor. (d) As used in this paragraph, these terms are 

defined as follows: “IP right(s)” means a patent, copyright, trademark, trade secret, or any other 

proprietary right. “Acquired item(s)” means the rights, goods, or services furnished under this 

agreement. “Specification(s)” means a detailed, exact statement of particulars such as a 

statement prescribing materials, dimensions, and quality of work. (e) Contractor’s obligations 

under this clause shall survive the termination, cancellation, rejection, or expiration of this 

Agreement. 

Limitation on Liability - Single Agency 
(1) Contractor’s liability for damages to any Using Governmental Unit shall not exceed [the 

greater of a dollar amount or] an amount equal to [a multiple of] the Aggregate Contract Price. 
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As used in this clause, the term “Aggregate Contract Price” means the total price for the Initial 

Term and all Renewal Terms of this Contract. 

(2) The parties waive claims against each other for (i) exemplary or punitive damages and (ii) 

special or consequential damages. 

(3) The foregoing limitations shall not apply: (a) to claims for physical damage to real or tangible 

personal property, (b) to claims regarding bodily injury, sickness, disease or death, (c) to claims 

arising from reckless or intentional misconduct, (d) to amounts due or obligations under a clause 

(regardless of how named) providing for liquidated damages, or if such a clause is ruled 

unenforceable as a penalty, (e) to amounts due or obligations under the following clauses, if 

included: (i) Indemnification-Third Party Claims-General, (ii) Indemnification-Third Party Claims-

Disclosure of Information, (iii) Indemnification-Intellectual Property, (iv) Information Security–

Safeguarding Requirements, (v) Information Security-Location of Data, (vi) Information Use and 

Disclosure–Standards, or (vii) Service Provider Security Representations; (f) to amounts due or 

obligations under a clause imposing a duty to defend or indemnify, or (g) to any loss or claim to 

the extent the loss or claim is covered by a policy of insurance maintained, or required by this 

contract to be maintained, by contractor. 

(4) The absence in any subcontract of a similar clause limiting contractor’s liability shall not 

effectively increase the obligation of the Using Governmental Unit beyond what it would have 

been had the subcontract contained such a clause. 

(5) The Using Governmental Unit’s liability for damages, if any, shall in no event exceed an 

amount equal to [the greater of a dollar amount or] an amount equal to [a multiple of] the 

Aggregate Contract Price. Nothing herein shall be construed to waive any law or clause 

regarding the availability or appropriation of funds, sovereign immunity, or any other immunity, 

restriction, or limitation on payment or recovery provided by law. 

(6) The State of South Carolina’s total liability for any obligation under any clause imposing any 

duty of confidentiality or non-disclosure shall not exceed an amount equal to fifty thousand 

dollars. 

Limitation on Liability – Statewide Term Contracts 
(1) Contractor’s liability for damages to any Using Governmental Unit shall not exceed [the 

greater of a dollar amount or] an amount equal to [a multiple of] the Aggregate Contract Price. 

As used in this clause, the term “Aggregate Contract Price” means the total price for all 

agreements that both arise out of this Contract and are between Contractor and the Using 

Governmental Unit making the claim 

(2) The foregoing limitation shall apply to each Using Governmental Unit independently. 

(3) The parties waive claims against each other for (i) exemplary or punitive damages and (ii) 

special or consequential damages. 

(4) The foregoing limitations shall not apply:  

(a) to claims for physical damage to real or tangible personal property, 

(b) to claims regarding bodily injury, sickness, disease or death, 

(c) to claims arising from reckless or intentional misconduct, 
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(d) to amounts due or obligations under a clause (regardless of how named) providing for 

liquidated damages, or if such a clause is ruled unenforceable as a penalty, 

(e) to amounts due or obligations under the following clauses, if included: 

(i) Indemnification-Third Party Claims-General, 

(ii) Indemnification-Third Party Claims-Disclosure of Information, 

(iii) Indemnification-Intellectual Property, 

(iv) Information Security–Safeguarding Requirements,  

(v) Information Security-Location of Data, 

(vi) Information Use and Disclosure–Standards, or 

(vii) Service Provider Security Representations, 

(f) to amounts due or obligations under a clause imposing a duty to defend or indemnify, or 

(g) to any loss or claim to the extent the loss or claim is covered by a policy of insurance 

maintained, or required by this contract to be maintained, by contractor. 

(5) The absence in any subcontract of a similar clause limiting contractor’s liability shall not 

effectively increase the obligation of the Using Governmental Unit beyond what it would have 

been had the subcontract contained such a clause. 

(6) The Using Governmental Unit’s liability for damages, if any, shall in no event exceed an 

amount equal to [the greater of a dollar amount or] an amount equal to [a multiple of] the 

Aggregate Contract Price. Nothing herein shall be construed to waive any law or clause 

regarding the availability or appropriation of funds, sovereign immunity, or any other immunity, 

restriction, or limitation on payment or recovery provided by law. 

(7) The State of South Carolina’s total liability for any obligation under any clause imposing any 

duty of confidentiality or non-disclosure shall not exceed an amount equal to fifty thousand 

dollars. 

Software Licensing Agreements for Statewide Term Contracts, 

clause No. 7B223 
(a) Definitions. As used in this paragraph, these terms are defined as follows: "Software" means 

any computer program identified by the solicitation. "Licensor" means an entity that owns the 

intellectual property rights for an item of Software or has the authority to license or sublicense 

the Software directly to the state. "Software licensing agreement" means any agreement, 

regardless of how designated, pertaining to the intellectual property rights for or the right to 

use any Software, including, but not limited to, any such agreement proposed prior to or after 

award, including without limitation any such agreement that either is affixed to (e.g., shrink-

wrap), imbedded in (e.g., click-wrap), or in any way accompanies the Software upon delivery. 

(b) Separate Agreement for License and Services. This contract will address all Work (excluding 

the right to use the Software) and all terms regarding pricing, payment, and delivery of all 

Software. An independent Software Licensing Agreement has already been entered between 

the state and each applicable Licensor for all Software identified herein. Pursuant to this 

contract, the state intends to pay contractor in order to acquire license rights from Licensor 
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under terms governed by the applicable Software Licensing Agreement. ACCORDINGLY, YOU 

MUST NOT SUBMIT ANY SOFTWARE LICENSING AGREEMENTS WITH YOUR OFFER. 

(c) Political Subdivisions. You agree not to fulfill an order or provide any software to a local 

public procurement unit (see "Statewide Term Contract" provision) unless and until you have 

first presented to the unit a copy of the "Enrollment Agreement for South Carolina Public 

Entities" (Exhibit A of the COTS Piggyback), for execution, and if signed, delivered a copy to the 

applicable Licensor. For each Licensor, a unique version of the Enrollment Agreement for South 

Carolina Public Entities form is attached. This requirement does not apply to software licensed 

by a Licensor not identified on the list attached and entitled Enrollment Agreement Applicability 

List. 

Software Licensing Agreements–Single Solicitation, Clause No. 

7B224 
(a) Definitions. As used in this clause, these terms are defined as follows: 

“Commercial Off-The-Shelf (COTS) Software” means software used with no customization and 

for which source code is not made available to licensees. 

“Configuration” means any customer-specific modification to software that does not require 

changes to the software’s source code, such as rules-based, rules engine based, or parameter 

driven modifications to configure the software. 

“Customization” means any customer-specific modification to software that requires changes to 

the software’s source code. 

“Firmware” means software sold or licensed only in conjunction with machines, designed for 

execution only on a machine with which it is provided, designed only for machines other than a 

dedicated computer, and embedded into or installed on the machine by the machine’s 

manufacturer or seller. 

"Licensor" means an entity that owns the intellectual property rights for an item of software or 

has the authority to license or sublicense the software directly to the using governmental unit. 

"Piggyback” means the document attached to this solicitation and entitled South Carolina 

Standard Amendment To End User License Agreements For Commercial Off-The-Shelf Software – 

Single Agency, which serves as South Carolina's standard amendment to a licensor's standard 

software licensing agreement (regardless of how denominated, e.g., master software licensing 

agreement, end user license agreement) for COTS. [Note: While the piggyback is generally 

indicative of what the State finds acceptable, terms in a Licensor’s standard software licensing 

agreement may need to be negotiated.] 

"Software" means a combination of computer instructions and data definitions that enable 

computer hardware to perform computational or control functions, excluding firmware. 

"Software licensing agreement" means any agreement, regardless of how designated, that 

defines the intellectual property rights for, or the rights to use, any software product. A 

software licensing agreement must address only terms directly associated with licensing the 

right to use the software and must not address any of the work governed by the contract or any 
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services (other than warranty services regarding the software code or associated 

documentation). 

“Software maintenance” means the process of modifying software after delivery to correct 

faults, improve performance or other attributes, or adapt to a changed environment. (Reference 

ISO/IEC 14764:2006, as amended or superseded.) Software maintenance does not include any 

customization or configuration. 

“Software product” means any COTS which you propose to provide pursuant to the contract. 

“Source code” means computer instructions and data definitions expressed in a form suitable 

for input into an assembler, compiler or other translator. 

(b) Contract and Software Licensing Agreement are Separate. The State seeks to establish 

related but independent agreements, one with each applicable licensor of COTS and one with 

the contractor - regardless of whether the licensor and the contractor are the same or different 

entities. As provided in the clause titled “Bid / Proposal As Offer To Contract,” a contract 

between the State and the contractor results from an award made pursuant to this solicitation. 

In contrast, the State’s acceptance of your offer does not serve as the State’s acceptance of any 

software licensing agreement; rather, software licensing agreements must be separately 

executed in order to be binding, regardless of whether the license to use the software will be 

granted by you or a third party. The contract, as defined in the clause titled "Definitions,” will 

address all work (excluding the use rights for any software product) and all terms regarding 

pricing, payment, and delivery of any software product. Accordingly, the State intends to pay 

contractor in order to acquire license rights for any software product, but the license rights will 

be governed by a software licensing agreement with the licensor. 

(c) Critical Instructions. (1) Your offer must identify each software product you propose to 

provide, identify the licensor, and explain which of the following licensing models apply: (i) you 

intend to license (or sublicense) the item directly to the State, or (ii) you intend to "resell" or 

distribute the item to the State (with licensing handled directly with the third-party licensor). 

You should use the Software Table attached to this solicitation to assist you in providing this 

information. (2) Your offer must NOT include any software licensing agreements; however, for 

any software product identified in your offer, you must submit a software licensing agreement 

upon request of the procurement officer. You must be prepared to provide any requested 

software licensing agreement within one business day of receiving a request. (3) Regardless of 

your licensing model, your price must include the cost of providing every software product you 

propose to provide to the State and those terms will form part of the contract. 

(d) Pre-Condition of Award. If the work you are offering to perform is dependent upon the 

licensing of a software product by the State and the State is unsuccessful in negotiating an 

acceptable software licensing agreement for any software product for which it finds such an 

agreement necessary, your offer will be rejected. To facilitate the timely and successful 

negotiation of a software licensing agreement deemed necessary by the State, the State may 

ask you, after opening but prior to award, to acquire from the licensor an executed copy of the 

piggyback. You should communicate with the licensors for any major or critical software product 

well in advance of submitting a proposal, and licensors should be informed that few changes will 

be made to the piggyback. [The State already has, and continues to enter into, standing, 
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statewide, licensing agreements for a variety of computer programs. Without limiting any of the 

above requirements, an applicable agreement may already exist for one or more items of COTS 

you have identified.] 

South Carolina Standard Amendment to End User License 

Agreements for Commercial Off-The-Shelf Software - Single Agency 
Included in Appendix B. 
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 1 of 9 OSE Form 00201 

AGENCY:        

PROJECT NAME:        

PROJECT NUMBER:        

PROJECT LOCATION:        

PROCUREMENT OFFICER:        
 

1. STANDARD SUPPLEMENTAL INSTRUCTIONS TO BIDDERS 

1.1 These Standard Supplemental Instructions to Bidders amend or supplement Instructions to Bidders (AIA Document 

A701-1997) and other provisions of Bidding and Contract Documents as indicated below.  

1.2 Compliance with these Standard Supplemental Instructions is required by the Office of State Engineer (OSE) for all 

State projects when competitive sealed bidding is used as the method of procurement.  

1.3 All provisions of the A701-1997, which are not so amended or supplemented, remain in full force and effect.  

1.4 Bidders are cautioned to carefully examine the Bidding and Contract Documents for additional instructions or 

requirements. 

 

2. MODIFICATIONS TO A701-1997  

2.1 Delete Section 1.1 and insert the following:  

1.1  Bidding Documents, collectively referred to as the Invitation for Bids, include the Bidding Requirements and the 

proposed Contract Documents.  The Bidding Requirements consist of the Advertisement, Instructions to Bidders (A-

701), Supplemental Instructions to Bidders, the Bid Form, the Notice of Intent to Award, and other sample bidding and 

contract forms.  The proposed Contract Documents consist of the form of Agreement between the Owner and 

Contractor, Conditions of the Contract (General, Supplementary and other Conditions), Drawings, Specifications, all 

Addenda issued prior to execution of the Contract, and other documents set forth in the Bidding Documents.  Any 

reference in this document to the Agreement between the Owner and Contractor, AIA Document A101, or some 

abbreviated reference thereof, shall mean the AIA A101, 2007 Edition as modified by OSE Form 00501 – Standard 

Modification to Agreement between Owner and Contractor.  Any reference in this document to the General Conditions 

of the Contract for Construction, AIA Document A201, or some abbreviated reference thereof, shall mean the AIA 

A201, 2007 Edition as modified by OSE Form 00811 – Standard Supplementary Conditions. 

2.2 In Section 1.8, delete the words “and who meets the requirements set forth in the Bidding Documents”.  

2.3 In Section 2.1, delete the word “making” and substitute the word “submitting.” 

2.4 In Section 2.1.1: 

After the words “Bidding Documents,” delete the word “or” and substitute the word “and.”  Insert the following at 

the end of this section: 

Bidders are expected to examine the Bidding Documents and Contract Documents thoroughly and should request an 

explanation of any ambiguities, discrepancies, errors, omissions, or conflicting statements.  Failure to do so will be at 

the Bidder’s risk.  Bidder assumes responsibility for any patent ambiguity that Bidder does not bring to the Owner’s 

attention prior to bid opening. 

2.5 In Section 2.1.3, insert the following after the term “Contract Documents” and before the period:  

and accepts full responsibility for any pre-bid existing conditions that would affect the Bid that could have been 

ascertained by a site visit.  As provided in Regulation 19-445.2042(B), a bidder’s failure to attend an advertised pre-

bid conference will not excuse its responsibility for estimating properly the difficulty and cost of successfully 

performing the work, or for proceeding to successfully perform the work without additional expense to the State. 

2.6 Insert the following Sections 2.2 through 2.8:  

2.2  CERTIFICATION OF INDEPENDENT PRICE DETERMINATION 
GIVING FALSE, MISLEADING, OR INCOMPLETE INFORMATION ON THIS CERTIFICATION MAY 

RENDER YOU SUBJECT TO PROSECUTION UNDER SECTION 16-9-10 OF THE SOUTH CAROLINA CODE 

OF LAWS AND OTHER APPLICABLE LAWS. 
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A. By submitting an bid, the bidder certifies that— 

1. The prices in this bid have been arrived at independently, without, for the purpose of restricting competition, 

any consultation, communication, or agreement with any other bidder or competitor relating to— 

a. Those prices; 

b. The intention to submit an bid; or 

c. The methods or factors used to calculate the prices offered. 

2. The prices in this bid have not been and will not be knowingly disclosed by the bidder, directly or indirectly, 

to any other bidder or competitor before bid opening (in the case of a sealed bid solicitation) or contract 

award (in the case of a negotiated solicitation) unless otherwise required by law; and 

3. No attempt has been made or will be made by the bidder to induce any other concern to submit or not to 

submit a bid for the purpose of restricting competition. 

B. Each signature on the bid is considered to be a certification by the signatory that the signatory— 

1. Is the person in the bidder’s organization responsible for determining the prices being offered in this bid, and 

that the signatory has not participated and will not participate in any action contrary to paragraphs A.1 

through A.3 of this certification; or 

2. a. Has been authorized, in writing, to act as agent for the bidder's principals in certifying that those 

principals have not participated, and will not participate in any action contrary to paragraphs A.1 through 

A.3 of this certification [As used in this subdivision B.2.a, the term "principals" means the person(s) in 

the bidder’s organization responsible for determining the prices offered in this bid]; 

b. As an authorized agent, does certify that the principals referenced in subdivision B.2.a of this 

certification have not participated, and will not participate, in any action contrary to paragraphs A.1 

through A.3 of this certification; and 

c. As an agent, has not personally participated, and will not participate, in any action contrary to paragraphs 

A.1 through A.3 of this certification. 

C. If the bidder deletes or modifies paragraph (a)(2) of this certification, the bidder must furnish with its offer a 

signed statement setting forth in detail the circumstances of the disclosure. 

2.3  DRUG FREE WORKPLACE 
By submitting a bid, the Bidder certifies that Bidder will maintain a drug free workplace in accordance with the 

requirements of Title 44, Chapter 107 of South Carolina Code of Laws, as amended. 

2.4  CERTIFICATION REGARDING DEBARMENT AND OTHER RESPONSIBILITY MATTERS 

A. 1. By submitting an Bid, Bidder certifies, to the best of its knowledge and belief, that- 

a. Bidder and/or any of its Principals- 

(i) Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the 

award of contracts by any state or federal agency; 

(ii) Have not, within a three-year period preceding this bid, been convicted of or had a civil 

judgment rendered against them for: commission of fraud or a criminal offense in connection 

with obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or 

subcontract; violation of Federal or state antitrust statutes relating to the submission of bids; or 

commission of embezzlement, theft, forgery, bribery, falsification or destruction of records, 

making false statements, tax evasion, or receiving stolen property; and 

(iii) Are not presently indicted for, or otherwise criminally or civilly charged by a governmental 

entity with, commission of any of the offenses enumerated in paragraph A.1.a.(ii) of this 

provision. 

b. Bidder has not, within a three-year period preceding this bid, had one or more contracts terminated 

for default by any public (Federal, state, or local) entity. 

2. "Principals," for the purposes of this certification, means officers; directors; owners; partners; and, 

persons having primary management or supervisory responsibilities within a business entity (e.g., general 

manager; plant manager; head of a subsidiary, division, or business segment, and similar positions). 

B. Bidder shall provide immediate written notice to the Procurement Officer if, at any time prior to contract 

award, Bidder learns that its certification was erroneous when submitted or has become erroneous by reason 

of changed circumstances. 

C. If Bidder is unable to certify the representations stated in paragraphs A.1, Bidder must submit a written 

explanation regarding its inability to make the certification.  The certification will be considered in 

connection with a review of the Bidder's responsibility.  Failure of the Bidder to furnish additional 

information as requested by the Procurement Officer may render the Bidder nonresponsible. 
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Nothing contained in the foregoing shall be construed to require establishment of a system of records in order 

to render, in good faith, the certification required by paragraph A. of this provision.  The knowledge and 

information of a Bidder is not required to exceed that which is normally possessed by a prudent person in the 

ordinary course of business dealings. 

D. The certification in paragraph A. of this provision is a material representation of fact upon which reliance was 

placed when making award.  If it is later determined that the Bidder knowingly or in bad faith rendered an 

erroneous certification, in addition to other remedies available to the State, the Procurement Officer may 

terminate the contract resulting from this solicitation for default. 

2.5  ETHICS CERTIFICATE 

By submitting a bid, the bidder certifies that the bidder has and will comply with, and has not, and will not, induce a 

person to violate Title 8, Chapter 13 of the South Carolina Code of Laws, as amended (ethics act).  The following 

statutes require special attention: Section 8-13-700, regarding use of official position for financial gain; Section 8-13-

705, regarding gifts to influence action of public official; Section 8-13-720, regarding offering money for advice or 

assistance of public official; Sections 8-13-755 and 8-13-760, regarding restrictions on employment by former public 

official; Section 8-13-775, prohibiting public official with economic interests from acting on contracts; Section 8-13-

790, regarding recovery of kickbacks; Section 8-13-1150, regarding statements to be filed by consultants; and Section 

8-13-1342, regarding restrictions on contributions by contractor to candidate who participated in awarding of contract.  

The state may rescind any contract and recover all amounts expended as a result of any action taken in violation of this 

provision.  If contractor participates, directly or indirectly, in the evaluation or award of public contracts, including 

without limitation, change orders or task orders regarding a public contract, contractor shall, if required by law to file 

such a statement, provide the statement required by Section 8-13-1150 to the procurement officer at the same time the 

law requires the statement to be filed. 

2.6  RESTRICTIONS APPLICABLE TO BIDDERS & GIFTS 

Violation of these restrictions may result in disqualification of your bid, suspension or debarment, and may constitute a 

violation of the state Ethics Act. (a) After issuance of the solicitation, bidder agrees not to discuss this procurement 

activity in any way with the Owner or its employees, agents or officials.  All communications must be solely with the 

Procurement Officer.  This restriction may be lifted by express written permission from the Procurement Officer.  This 

restriction expires once a contract has been formed.  (b) Unless otherwise approved in writing by the Procurement 

Officer, bidder agrees not to give anything to the Owner, any affiliated organizations, or the employees, agents or 

officials of either, prior to award.  (c) Bidder acknowledges that the policy of the State is that a governmental body 

should not accept or solicit a gift, directly or indirectly, from a donor if the governmental body has reason to believe 

the donor has or is seeking to obtain contractual or other business or financial relationships with the governmental 

body.  Regulation 19-445.2165(C) broadly defines the term donor. 

2.7  IRAN DIVESTMENT ACT CERTIFICATION 

(a) The Iran Divestment Act List is a list published by the State Fiscal Accountability Authority pursuant to Section 

11-57-310 that identifies persons engaged in investment activities in Iran.  Currently, the list is available at the 

following URL: http://procurement.sc.gov/PS/PS-iran-divestment.phtm(.)  Section 11-57-310 requires the government 

to provide a person ninety days written notice before he is included on the list.  The following representation, which is 

required by Section 11-57-330(A), is a material inducement for the State to award a contract to you.  (b) By signing 

your Offer, you certify that, as of the date you sign, you are not on the then-current version of the Iran Divestment Act 

List.  (c) You must notify the Procurement Officer immediately if, at any time before posting of a final statement of 

award, you are added to the Iran Divestment Act List.  

2.8  OPEN TRADE REPRESENTATION (JUN 2015) 

By submitting an Offer, Offeror represents that Offeror is not currently engaged in the boycott of a person or an entity 

based in or doing business with a jurisdiction with whom South Carolina can enjoy open trade, as defined in SC Code 

Section 11-35-5300. [02-2A083-1] 

2.7 Delete Section 3.1.1 and substitute the following:  

3.1.1  Bidders may obtain complete sets of the Bidding Documents from the issuing office designated in the 

Advertisement in the number and for the deposit sum, if any, stated therein. If so provided in the Advertisement, the 

deposit will be refunded to all plan holders who return the Bidding Documents in good condition within ten days after 

receipt of Bids.  The cost of replacement of missing or damaged documents will be deducted from the deposit.  A 

Bidder receiving a Contract award may retain the Bidding Documents and the Bidder's deposit will be refunded. 

2.8 Delete the language of Section 3.1.2 and insert the word “Reserved.” 

2.9 In Section 3.1.4, delete the words “and Architect may make” and substitute the words “has made.” 
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2.10 Insert the following Section 3.1.5  

3.1.5  All persons obtaining Bidding Documents from the issuing office designated in the Advertisement shall provide 

that office with Bidder’s contact information to include the Bidder’s name, telephone number, mailing address, and 

email address.  

2.11 In Section 3.2.2: 

Delete the words “and Sub-bidders”  

Delete the word “seven” and substitute the word “ten" 

2.12 In Section 3.2.3: 

In the first Sentence, insert the word “written” before the word “Addendum.”  Insert the following at the end of the 

section: 

As provided in Regulation 19-445.2042(B), nothing stated at the pre-bid conference shall change the Bidding 

Documents unless a change is made by written Addendum. 

2.13 Insert the following at the end of Section 3.3.1: 

Reference in the Bidding Documents to a designated material, product, thing, or service by specific brand or trade 

name followed by the words “or equal” and “or approved equal” shall be interpreted as establishing a standard of 

quality and shall not be construed as limiting competition. 

2.14 Delete Section 3.3.2 and substitute the following:  

3.3.2  No request to substitute materials, products, or equipment for materials, products, or equipment described in the 

Bidding Documents and no request for addition of a manufacturer or supplier to a list of approved manufacturers or 

suppliers in the Bidding Documents will be considered prior to receipt of Bids unless written request for approval has 

been received by the Architect at least ten days prior to the date for receipt of Bids established in the Invitation for 

Bids.  Any subsequent extension of the date for receipt of Bids by addendum shall not extend the date for receipt of 

such requests unless the addendum so specifies.  Such requests shall include the name of the material or equipment for 

which it is to be substituted and a complete description of the proposed substitution including drawings, performance 

and test data, and other information necessary for an evaluation.  A statement setting forth changes in other materials, 

equipment or other portions of the Work, including changes in the work of other contracts that incorporation of the 

proposed substitution would require, shall be included.  The burden of proof of the merit of the proposed substitution 

is upon the proposer.  The Architect's decision of approval or disapproval of a proposed substitution shall be final. 

2.15 Delete Section 3.4.3 and substitute the following:  

3.4.3  Addenda will be issued no later than 120 hours prior to the time for receipt of Bids except an Addendum 

withdrawing the request for Bids or one which includes postponement of the date for receipt of Bids. 

2.16 Insert the following Sections 3.4.5 and 3.4.6:  

3.4.5  When the date for receipt of Bids is to be postponed and there is insufficient time to issue a written Addendum 

prior to the original Bid Date, Owner will notify prospective Bidders by telephone or other appropriate means with 

immediate follow up with a written Addendum.  This Addendum will verify the postponement of the original Bid Date 

and establish a new Bid Date.  The new Bid Date will be no earlier than the fifth (5th) calendar day after the date of 

issuance of the Addendum postponing the original Bid Date. 

3.4.6  If an emergency or unanticipated event interrupts normal government processes so that bids cannot be received 

at the government office designated for receipt of bids by the exact time specified in the solicitation, the time specified 

for receipt of bids will be deemed to be extended to the same time of day specified in the solicitation on the first work 

day on which normal government processes resume.  In lieu of an automatic extension, an Addendum may be issued to 

reschedule bid opening.  If state offices are closed at the time a pre-bid or pre-proposal conference is scheduled, an 

Addendum will be issued to reschedule the conference. 

2.17 In Section 4.1.1, delete the word “forms” and substitute the words “SE-330 Bid Form.”  

2.18 Delete Section 4.1.2 and substitute the following: 

4.1.2  Any blanks on the bid form to be filled in by the Bidder shall be legibly executed in a non-erasable medium. 

Bids shall be signed in ink or other indelible media.  

2.19 Delete Section 4.1.3 and substitute the following: 

4.1.3  Sums shall be expressed in figures.  
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2.20 Insert the following at the end of Section 4.1.4:  

Bidder shall not make stipulations or qualify his bid in any manner not permitted on the bid form.  An incomplete Bid 

or information not requested that is written on or attached to the Bid Form that could be considered a qualification of 

the Bid, may be cause for rejection of the Bid. 

2.21 Delete Section 4.1.5 and substitute the following: 

4.1.5  All requested Alternates shall be bid.  The failure of the bidder to indicate a price for an Alternate shall render 

the Bid non-responsive. Indicate the change to the Base Bid by entering the dollar amount and marking, as 

appropriate, the box for “ADD TO” or “DEDUCT FROM”.  If no change in the Base Bid is required, enter “ZERO” or 

"No Change."  For add alternates to the base bid, Subcontractor(s) listed on page BF-2 of the Bid Form to perform 

Alternate Work shall be used for both Alternates and Base Bid Work if Alternates are accepted. 

2.22 Delete Section 4.1.6 and substitute the following:  

4.1.6  Pursuant to Title 11, Chapter 35, Section 3020(b)(i) of the South Carolina Code of Laws, as amended, Section 7 

of the Bid Form sets forth a list of subcontractor specialties for which Bidder is required to identify only those 

subcontractors Bidder will use to perform the work of each listed specialty.  Bidder must follow the Instructions in the 

Bid Form for filling out this section of the Bid Form.  Failure to properly fill out Section 7 may result in rejection of 

Bidder’s bid as non-responsive. 

2.23 Delete Section 4.1.7 and substitute the following: 

4.1.7  Each copy of the Bid shall state the legal name of the Bidder and the nature of legal form of the Bidder.  Each 

copy shall be signed by the person or persons legally authorized to bind the Bidder to a contract.  A Bid submitted by 

an agent shall have a current power of attorney attached certifying the agent's authority to bind the Bidder. 

2.24 Delete Section 4.2.1 and substitute the following: 

4.2.1  If required by the Invitation for Bids, each Bid shall be accompanied by a bid security in an amount of not less 

than five percent of the Base Bid.  The bid security shall be a bid bond or a certified cashier’s check.  The Bidder 

pledges to enter into a Contract with the Owner on the terms stated in the Bid and will, if required, furnish bonds 

covering the faithful performance of the Contract and payment of all obligations arising thereunder.  Should the Bidder 

refuse to enter into such Contract or fail to furnish such bonds if required, the amount of the bid security shall be 

forfeited to the Owner as liquidated damages, not as a penalty. 

2.25 Delete Section 4.2.2 and substitute the following: 

4.2.2  If a surety bond is required, it shall be written on AIA Document A310, Bid Bond, and the attorney-in-fact who 

executes the bond on behalf of the surety shall affix to the bond a certified and current copy of the power of attorney. 

The bid bond shall:  

.1 Be issued by a surety company licensed to do business in South Carolina;  

.2 Be issued by a surety company having, at a minimum, a ''Best Rating'' of ''A'' as stated in the most current 

publication of ''Best's Key Rating Guide, Property-Casualty”, which company shows a financial strength 

rating of at least five (5) times the contract price.  

.3 Be enclosed in the bid envelope at the time of Bid Opening, either in paper copy or as an electronic bid bond 

authorization number provided on the Bid Form and issued by a firm or organization authorized by the 

surety to receive, authenticate and issue binding electronic bid bonds on behalf the surety. 

2.26 Delete Section 4.2.3 and substitute the following: 

4.2.3  By submitting a bid bond via an electronic bid bond authorization number on the Bid Form and signing the Bid 

Form, the Bidder certifies that an electronic bid bond has been executed by a Surety meeting the standards required by 

the Bidding Documents and the Bidder and Surety are firmly bound unto the State of South Carolina under the 

conditions provided in this Section 4.2.  

2.27 Insert the following Section 4.2.4:  

4.2.4  The Owner will have the right to retain the bid security of Bidders to whom an award is being considered until 

either (a) the Contract has been executed and performance and payment bonds, if required, have been furnished, or (b) 

the specified time has elapsed so that Bids may be withdrawn or (c) all Bids have been rejected. 
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2.28 Delete Section 4.3.1 and substitute the following: 

4.3.1  All copies of the Bid, the bid security, if any, and any other documents required to be submitted with the Bid 

shall be enclosed in a sealed opaque envelope.  The envelope shall, unless hand delivered by the Bidder, be addressed 

to the Owner’s designated purchasing office as shown in the Invitation for Bids.  The envelope shall be identified with 

the Project name, the Bidder's name and address and, if applicable, the designated portion of the Work for which the 

Bid is submitted.  If the Bid is sent by mail or special delivery service (UPS, Federal Express, etc.), the envelope 

should be labeled "BID ENCLOSED" on the face thereof. Bidders hand delivering their Bids shall deliver Bids to the 

place of the Bid Opening as shown in the Invitation for Bids.  Whether or not Bidders attend the Bid Opening, they 

shall give their Bids to the Owner’s procurement officer or his/her designee as shown in the Invitation for Bids prior to 

the time of the Bid Opening. 

2.29 Insert the following Section 4.3.5: 

4.3.5  The official time for receipt of Bids will be determined by reference to the clock designated by the Owner’s 

procurement officer or his/her designee.  The procurement officer conducting the Bid Opening will determine and 

announce that the deadline has arrived and no further Bids or bid modifications will be accepted.  All Bids and bid 

modifications in the possession of the procurement officer at the time the announcement is completed will be timely, 

whether or not the bid envelope has been date/time stamped or otherwise marked by the procurement officer.  

2.30 Delete Section 4.4.2 and substitute the following: 

4.4.2  Prior to the time and date designated for receipt of Bids, a Bid submitted may be withdrawn in person or by 

written notice to the party receiving Bids at the place designated for receipt of Bids.  Withdrawal by written notice 

shall be in writing over the signature of the Bidder.  

2.31 In Section 5.1, delete everything following the caption “OPENING OF BIDS” and substitute the following: 

5.1.1  Bids received on time will be publicly opened and will be read aloud. Owner will not read aloud Bids that 

Owner determines, at the time of opening, to be non-responsive. . 

5.1.2  At bid opening, Owner will announce the date and location of the posting of the Notice of Intended Award.  

5.1.3  Owner will send a copy of the final Bid Tabulation to all Bidders within ten (10) working days of the Bid 

Opening.  

5.1.4  If Owner determines to award the Project, Owner will, after posting a Notice of Intended Award, send a copy of 

the Notice to all Bidders.  

5.1.5  If only one Bid is received, Owner will open and consider the Bid.  

2.32 In Section 5.2, insert the section number “5.2.1” before the words of the “The Owner” at the beginning of the 

sentence. 

2.33 Insert the following Sections 5.2.2 and 5.2.3: 

5.2.2  The reasons for which the Owner will reject Bids include, but are not limited to:  

.1 Failure by a Bidder to be represented at a Mandatory Pre-Bid Conference or site visit; 

.2 Failure to deliver the Bid on time; 

.3 Failure to comply with Bid Security requirements, except as expressly allowed by law; 

.4 Listing an invalid electronic Bid Bond authorization number on the bid form; 

.5 Failure to Bid an Alternate, except as expressly allowed by law; 

.6 Failure to list qualified Subcontractors as required by law; 

.7 Showing any material modification(s) or exception(s) qualifying the Bid; 

.8 Faxing a Bid directly to the Owner or their representative; or 

.9 Failure to include a properly executed Power-of-Attorney with the bid bond. 

5.2.3  The Owner may reject a Bid as nonresponsive if the prices bid are materially unbalanced between line items or 

sub-line items.  A bid is materially unbalanced when it is based on prices significantly less than cost for some work 

and prices which are significantly overstated in relation to cost for other work, and if there is a reasonable doubt that 

the bid will result in the lowest overall cost to the Owner even though it may be the low evaluated bid, or if it is so 

unbalanced as to be tantamount to allowing an advance payment. 
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2.34 Delete Section 6.1 and substitute the following:  

6.1  CONTRACTOR'S RESPONSIBILITY 

Owner will make a determination of Bidder’s responsibility before awarding a contract. Bidder shall provide all 

information and documentation requested by the Owner to support the Owner’s evaluation of responsibility.  Failure of 

Bidder to provide requested information is cause for the Owner, at its option, to determine the Bidder to be non-

responsible 

2.35 Delete the language of Section 6.2 and insert the word “Reserved.”  

2.36 Delete the language of Sections 6.3.2, 6.3.3, and 6.3.4 and insert the word “Reserved” after each Section Number. 

2.37 Insert the following Section 6.4 

6.4  CLARIFICATION 

Pursuant to Section 11-35-1520(8), the Procurement Officer may elect to communicate with a Bidder after opening for 

the purpose of clarifying either the Bid or the requirements of the Invitation for Bids.  Such communications may be 

conducted only with Bidders who have submitted a Bid which obviously conforms in all material aspects to the 

Invitation for Bids and only in accordance with Appendix E (Paragraph A(6)) to the Manual for Planning and 

Execution of State Permanent Improvement, Part II.  Clarification of a Bid must be documented in writing and 

included with the Bid. Clarifications may not be used to revise a Bid or the Invitation for Bids. [Section 11-35-

1520(8); R.19-445.2080] 

2.38 Delete Section 7.1.2 and substitute the following: 

7.1.2  The performance and payment bonds shall conform to the requirements of Section 11.4 of the General 

Conditions of the Contract.  If the furnishing of such bonds is stipulated in the Bidding Documents, the cost shall be 

included in the Bid. 

2.39 Delete the language of Section 7.1.3 and insert the word “Reserved.”  

2.40 In Section 7.2, insert the words “CONTRACT, CERTIFICATES OF INSURANCE” into the caption after the word 

“Delivery.”  

2.41 Delete Section 7.2.1 and substitute the following:  

7.2.1  After expiration of the protest period, the Owner will tender a signed Contract for Construction to the Bidder 

and the Bidder shall return the fully executed Contract for Construction to the Owner within seven days thereafter.  

The Bidder shall deliver the required bonds and certificate of insurance to the Owner not later than three days 

following the date of execution of the Contract.  Failure to deliver these documents as required shall entitle the Owner 

to consider the Bidder’s failure as a refusal to enter into a contract in accordance with the terms and conditions of the 

Bidder’s Bid and to make claim on the Bid Security for re-procurement cost. 

2.42 Delete the language of Section 7.2.2 and insert the word “Reserved.”  

2.43 Delete the language of Article 8 and insert the following: 

Unless otherwise required in the Bidding Documents, the Agreement for the Work will be written on South Carolina 

Modified AIA Document A101, 2007, Standard Form of Agreement Between Owner and Contractor as modified by 

OSE Form 00501 – Standard Modification to Agreement Between Owner and Contractor. 

2.44 Insert the following Article 9: 

ARTICLE 9  MISCELLANEOUS 

9.1  NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX WITHHOLDING 

IMPORTANT TAX NOTICE - NONRESIDENTS ONLY 
Withholding Requirements for Payments to Nonresidents: Section 12-8-550 of the South Carolina Code of Laws 

requires persons hiring or contracting with a nonresident conducting a business or performing personal services of a 

temporary nature within South Carolina to withhold 2% of each payment made to the nonresident.  The withholding 

requirement does not apply to (1) payments on purchase orders for tangible personal property when the payments are 

not accompanied by services to be performed in South Carolina, (2) nonresidents who are not conducting business in 

South Carolina, (3) nonresidents for contracts that do not exceed $10,000 in a calendar year, or (4) payments to a 

nonresident who (a) registers with either the S.C. Department of Revenue or the S.C. Secretary of State and (b) 

submits a Nonresident Taxpayer Registration Affidavit - Income Tax Withholding, Form I-312 to the person letting 

the contract. 

  

Appendix B, page 7



 2015 Edition 

Rev. 1/2016 

OSE FORM 00201 

STANDARD SUPPLEMENTAL INSTRUCTIONS TO BIDDERS  

 8 of 9 OSE Form 00201 

For information about other withholding requirements (e.g., employee withholding), contact the Withholding Section 

at the South Carolina Department of Revenue at 803-898-5383 or visit the Department's website at: www.sctax.org  

This notice is for informational purposes only.  This Owner does not administer and has no authority over tax issues. 

All registration questions should be directed to the License and Registration Section at 803-898-5872 or to the South 

Carolina Department of Revenue, Registration Unit, Columbia, S.C. 29214-0140.  All withholding questions should be 

directed to the Withholding Section at 803-898- 5383.  

PLEASE SEE THE "NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX 

WITHHOLDING" FORM (Available through SC Department of Revenue). 

9.2  CONTRACTOR LICENSING 

Contractors and Subcontractors listed in Section 7 of the Bid Form who are required by the South Carolina Code of 

Laws to be licensed, must be licensed at the time of bidding. 

9.3  SUBMITTING CONFIDENTIAL INFORMATION  

For every document Bidder submits in response to or with regard to this solicitation or request, Bidder must separately 

mark with the word "CONFIDENTIAL" every page, or portion thereof, that Bidder contends contains information that 

is exempt from public disclosure because it is either (a) a trade secret as defined in Section 30-4-40(a)(1), or (b) 

privileged & confidential, as that phrase is used in Section 11-35-410. For every document Bidder submits in response 

to or with regard to this solicitation or request, Bidder must separately mark with the words "TRADE SECRET" every 

page, or portion thereof, that Bidder contends contains a trade secret as that term is defined by Section 39-8-20 of the 

Trade Secrets Act.  For every document Bidder submits in response to or with regard to this solicitation or request, 

Bidder must separately mark with the word "PROTECTED" every page, or portion thereof, that Bidder contends is 

protected by Section 11-35-1810.  All markings must be conspicuous; use color, bold, underlining, or some other 

method in order to conspicuously distinguish the mark from the other text.  Do not mark your entire bid as 

confidential, trade secret, or protected!  If your bid, or any part thereof, is improperly marked as confidential or trade 

secret or protected, the State may, in its sole discretion, determine it nonresponsive.  If only portions of a page are 

subject to some protection, do not mark the entire page.  By submitting a response to this solicitation, Bidder (1) 

agrees to the public disclosure of every page of every document regarding this solicitation or request that was 

submitted at any time prior to entering into a contract (including, but not limited to, documents contained in a 

response, documents submitted to clarify a response, & documents submitted during negotiations), unless the page is 

conspicuously marked "TRADE SECRET" or "CONFIDENTIAL" or "PROTECTED", (2) agrees that any information 

not marked, as required by these bidding instructions, as a "Trade Secret" is not a trade secret as defined by the Trade 

Secrets Act, & (3) agrees that, notwithstanding any claims or markings otherwise, any prices, commissions, discounts, 

or other financial figures used to determine the award, as well as the final contract amount, are subject to public 

disclosure.  In determining whether to release documents, the State will detrimentally rely on Bidders's marking of 

documents, as required by these bidding instructions, as being either "Confidential" or "Trade Secret" or 

"PROTECTED".  By submitting a response, Bidder agrees to defend, indemnify & hold harmless the State of South 

Carolina, its officers & employees, from every claim, demand, loss, expense, cost, damage or injury, including 

attorney’s fees, arising out of or resulting from the State withholding information that Bidder marked as "confidential" 

or "trade secret" or "PROTECTED". 

9.4  POSTING OF INTENT TO AWARD 

The SE-370, Notice of Intent to Award, will be posted at the following location: 

Room or Area of Posting:        

Building Where Posted:        

Address of Building:        

WEB site address (if applicable):        

Posting date will be announced at bid opening.  In addition to posting the notice, the Owner will promptly send all 

responsive bidders a copy of the notice of intent to award and the final bid tabulation 

9.5  PROTEST OF SOLICITATION OR AWARD 

Any prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the solicitation of a 

contract shall protest within fifteen days of the date of issuance of the applicable solicitation document at issue.  Any 

actual bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the intended award or award of 

a contract shall protest within ten days of the date notification of intent to award is posted in accordance with Title 11, 

Chapter 35, Section 4210 of the South Carolina Code of Laws, as amended.  A protest shall be in writing, shall set 

forth the grounds of the protest and the relief requested with enough particularity to give notice of the issues to be 

decided, and must be received by the State Engineer within the time provided.  
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Any protest must be addressed to the CPO, Office of State Engineer, and submitted in writing: 

A. by email to protest-ose@mmo.sc.gov,  

B. by facsimile at 803-737-0639, or  

C. by post or delivery to 1201 Main Street, Suite 600, Columbia, SC 29201.  

By submitting a protest to the foregoing email address, you (and any person acting on your behalf) consent to receive 

communications regarding your protest (and any related protests) at the e-mail address from which you sent your 

protest. 

9.6  SOLICITATION INFORMATION FROM SOURCES OTHER THAN OFFICIAL SOURCE 

South Carolina Business Opportunities (SCBO) is the official state government publication for State of South Carolina 

solicitations.  Any information on State agency solicitations obtained from any other source is unofficial and any 

reliance placed on such information is at the bidder’s sole risk and is without recourse under the South Carolina 

Consolidated Procurement Code. 

9.7  BUILDER’S RISK INSURANCE 

Bidders are directed to Article 11.3 of the South Carolina Modified AIA Document A201, 2007 Edition, which, unless 

provided otherwise in the bid documents, requires the contractor to provide builder’s risk insurance on the project. 

9.8  TAX CREDIT FOR SUBCONTRACTING WITH MINORITY FIRMS 

Pursuant to Section 12-6-3350, taxpayers, who utilize certified minority subcontractors, may take a tax credit equal to 

4% of the payments they make to said subcontractors.  The payments claimed must be based on work performed 

directly for a South Carolina state contract.   The credit is limited to a maximum of fifty thousand dollars annually.  

The taxpayer is eligible to claim the credit for 10 consecutive taxable years beginning with the taxable year in which 

the first payment is made to the subcontractor that qualifies for the credit.  After the above ten consecutive taxable 

years, the taxpayer is no longer eligible for the credit.  The credit may be claimed on Form TC-2, "Minority Business 

Credit."  A copy of the subcontractor's certificate from the Governor's Office of Small and Minority Business 

(OSMBA) is to be attached to the contractor's income tax return.  Taxpayers must maintain evidence of work 

performed for a State contract by the minority subcontractor.  Questions regarding the tax credit and how to file are to 

be referred to: SC Department of Revenue, Research and Review, Phone: (803) 898-5786, Fax: (803) 898-5888. The 

subcontractor must be certified as to the criteria of a "Minority Firm" by the Governor's Office of Small and Minority 

Business Assistance (OSMBA). Certificates are issued to subcontractors upon successful completion of the 

certification process.  Questions regarding subcontractor certification are to be referred to: Governor's Office of Small 

and Minority Business Assistance, Phone: (803) 734-0657, Fax: (803) 734-2498. Reference: SC §11-35-5010 – 

Definition for Minority Subcontractor & SC §11-35-5230 (B) – Regulations for Negotiating with State Minority 

Firms. 

9.9  OTHER SPECIAL CONDITIONS OF THE WORK 
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1. STANDARD MODIFICATIONS TO AIA A101-2007 

1.1 These Standard Modifications amend or supplement the Standard Form of Agreement Between Owner and 

Contractor (AIA Document A101-2007) and other provisions of Bidding and Contract Documents as indicated 

below. 

1.2 All provisions of A101-2007, which are not so amended or supplemented, remain in full force and effect.  

 

2. MODIFICATIONS TO A101 

2.1 Insert the following at the end of Article 1: 

Any reference in this document to the Agreement between the Owner and Contractor, AIA Document A101, or some 

abbreviated reference thereof, shall mean the AIA A101, 2007 Edition as modified by OSE Form 00501 – Standard 

Modification to Agreement Between Owner and Contractor. Any reference in this document to the General 

Conditions of the Contract for Construction, AIA Document A201, or some abbreviated reference thereof, shall 

mean the AIA A201, 2007 Edition as modified by OSE Form 00811 – Standard Supplementary Conditions. 

2.2 Delete Section 3.1 and substitute the following:  

3.1  The Date of Commencement of the Work shall be the date fixed in a Notice to Proceed issued by the Owner.  

The Owner shall issue the Notice to Proceed to the Contractor in writing, no less than seven days prior to the Date of 

Commencement.  Unless otherwise provided elsewhere in the contract documents, and provided the contractor has 

secured all required insurance and surety bonds, the contractor may commence work immediately after receipt of the 

Notice to Proceed. 

2.3 Delete Section 3.2 and substitute the following: 

3.2  The Contract Time as provided in Section 9(a) of the Bid Form for this Project shall be measured from the Date 

of Commencement.  Contractor agrees that if the Contractor fails to achieve Substantial Completion of the Work 

within the Contract Time, the Owner shall be entitled to withhold or recover from the Contractor Liquidated 

Damages in the amounts set forth in Section 9(b) of the Bid Form, subject to adjustments of this Contract Time as 

provided in the Contract Documents. 

2.4 In Section 5.1.1, insert the words “and Owner” after the phrase “Payment submitted to the Architect.”  

2.5 Delete Section 5.1.3 and substitute the following: 

5.1.3  The Owner shall make payment of the certified amount to the Contractor not later than 21 days after receipt of 

the Application for Payment. 

2.6 In Section 5.1.6, insert the following after the phrase “Subject to other provisions of the Contract Documents”: 

and subject to Title 12, Chapter 8, Section 550 of the South Carolina Code of Laws, as amended (Withholding 

Requirements for Payments to Non-Residents). 

In the spaces provided in Sub-Sections 1 and 2 for inserting the retainage amount, insert “three and one-half 

percent (3.5%).”  

2.7 In Section 5.1.8, delete the word “follows” and the colon and substitute the following: 

set forth in S.C. Code Ann. § 11-35-3030(4). 

2.8 In Section 5.1.9, delete the words “Except with the Owner’s prior approval, the” before the word “ Contractor.” 

2.9 In Section 5.2.2, delete the number 30 and substitute the number 21, delete everything following the words 

“Certificate for Payment” and place a period at the end of the resulting sentence. 

2.10 Delete the language of Sections 6.1 and 6.2 and substitute the word “Reserved” for the deleted language of each 

Section. 

2.11 Delete the language of Section 8.2 and substitute the word “Reserved.” 
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2.12 In Section 8.3, make the word “Representative” in the title plural, delete everything following the title, and substitute 

the following: 

8.3.1  Owner designates the individual listed below as its Senior Representative (“Owner's Senior Representative”), 

which individual has the responsibility for and, subject to Section 7.2.1 of the General Conditions, the authority to 

resolve disputes under Section 15.6 of the General Conditions:   

Name:        

Title:        

Address:        

Telephone:        FAX:        

Email:        

8.3.2  Owner designates the individual listed below as its Owner's Representative, which individual has the authority 

and responsibility set forth in Section 2.1.1 of the General Conditions:  

Name:        

Title:        

Address:        

Telephone:        FAX:        

Email:        

2.13 In Section 8.4, make the word “Representative” in the title plural, delete everything following the title, and substitute 

the following: 

8.4.1  Contractor designates the individual listed below as its Senior Representative (“Contractor's Senior 

Representative”), which individual has the responsibility for and authority to resolve disputes under Section 15.6 of 

the General Conditions: 

Name:        

Title:        

Address:        

Telephone:        FAX:        

Email:        

8.4.2  Contractor designates the individual listed below as its Contractor's Representative, which individual has the 

authority and responsibility set forth in Section 3.1.1 of the General Conditions: 

Name:        

Title:        

Address:        

Telephone:        FAX:        

Email:        

2.14 Add the following Section 8.6.1: 

8.6.1  The Architect’s representative: 

Name:        

Title:        

Address:        

Telephone:        FAX:        

Email:        
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2.15 In Section 9.1.7, Sub-Section 2, list the following documents in the space provided for listing documents: 

SE-310, Invitation for Construction Services 

Instructions to Bidders (AIA Document A701-1997) 

OSE Form 00201, Standard Supplemental Instructions to Bidders 

Contractor’s Bid (Completed Bid Form) 

SE-370, Notice of Intent to Award 

2.16 In Article 10, delete everything after the first sentence.  

END OF DOCUMENT 
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1. GENERAL CONDITIONS  
The General Conditions of the Contract for Construction, AIA Document A201, 2007 Edition, Articles 1 through 15 

inclusive, is a part of this Contract and is incorporated as fully as if herein set forth.  For brevity, AIA Document A201 

is also referred to in the Contract Documents collectively as the "General Conditions.''  

 

2. STANDARD SUPPLEMENTARY CONDITIONS  
2.1 The following supplements modify, delete and/or add to the General Conditions.  Where any portion of the General 

Conditions is modified or any paragraph, Section or clause thereof is modified or deleted by these Supplementary 

Conditions, the unaltered provisions of the General Conditions shall remain in effect.  

2.2 Unless otherwise stated, the terms used in these Standard Supplementary Conditions which are defined in the General 

Conditions have the meanings assigned to them in the General Conditions.  

 

3. MODIFICATIONS TO A201-2007  
3.1 Insert the following at the end of Section 1.1.1: 

Any reference in this document to the Agreement between the Owner and Contractor, AIA Document A101, or some 

abbreviated reference thereof, shall mean the AIA A101, 2007 Edition as modified by OSE Form 00501 – Standard 

Modification to Agreement between Owner and Contractor.  Any reference in this document to the General Conditions 

of the Contract for Construction, AIA Document A201, or some abbreviated reference thereof, shall mean the AIA 

A201, 2007 Edition as modified by OSE Form 00811 – Standard Supplementary Conditions.  

3.2 Delete the language of Section 1.1.8 and substitute the word “Reserved.”  

3.3 Add the following Section 1.1.9:  

1.1.9  NOTICE TO PROCEED 
Notice to Proceed is a document issued by the Owner to the Contractor, with a copy to the Architect, directing the 

Contractor to begin prosecution of the Work in accordance with the requirements of the Contract Documents.  The 

Notice to Proceed shall fix the date on which the Contract Time will commence.  

3.4  Insert the following at the end of Section 1.2.1:  

In the event of patent ambiguities within or between parts of the Contract Documents, the contractor shall 1) provide 

the better quality or greater quantity of Work, or 2) comply with the more stringent requirement, either or both in 

accordance with the Architect’s interpretation.  

3.5  Delete Section 1.5.1 and substitute the following:  

1.5.1  The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 

Instruments of Service and will retain all common law, statutory and other reserved rights, including copyrights.  The 

Contractor, Subcontractors, Sub-subcontractors, and material or equipment suppliers shall not own or claim a 

copyright in the Instruments of Service. Submittal or distribution to meet official regulatory requirements or for other 

purposes in connection with this Project is not to be construed as a violation of the Architect’s or Architect’s 

consultants’ reserved rights. 

3.6 Delete Section 2.1.1 and substitute the following:  

2.1.1  The Owner is the person or entity identified as such in the Agreement and is referred to throughout the Contract 

Documents as if singular in number.  The Owner shall designate in writing a representative who shall have express 

authority to bind the Owner with respect to all matters requiring the Owner’s approval or authorization, except as 

provided in Section 7.1.2.  Except as otherwise provided in Section 4.2.1, the Architect does not have such authority.  

The term “Owner” means the Owner or the Owner’s Representative. [Reference § 8.2 of the Agreement.]  

3.7 Delete Section 2.1.2 and substitute the following: 

2.1.2  The Owner shall furnish to the Contractor within fifteen days after receipt of a written request, information 

necessary and relevant for the Contractor to post Notice of Project Commencement pursuant to Title 29, Chapter 5, 

Section 23 of the South Carolina Code of Laws, as amended. 
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3.8 Delete Section 2.2.3 and substitute the following: 

2.2.3  The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for the 

site of the Project, and a legal description of the site. Subject to the Contractor’s obligations, including those in Section 

3.2, the Contractor shall be entitled to rely on the accuracy of information furnished by the Owner pursuant to this 

Section but shall exercise proper precautions relating to the safe performance of the Work. 

3.9 Replace the period at the end of the last sentence of Section 2.2.4 with a semicolon and insert the following after the 

inserted semicolon:  

“however, the Owner does not warrant the accuracy of any such information requested by the Contractor that is not 

otherwise required of the Owner by the Contract Documents.  Neither the Owner nor the Architect shall be required to 

conduct investigations or to furnish the Contractor with any information concerning subsurface characteristics or other 

conditions of the area where the Work is to be performed beyond that which is provide in the Contract Documents.” 

3.10 Delete Section 2.2.5 and substitute the following:  

2.2.5  Unless otherwise provided in the Contract Documents, the Owner shall furnish to the Contractor with two hard 

copies and one electronic copy (.pdf format) of the Contract Documents.  The Contractor may make reproductions of 

the Contract Documents pursuant to Section 1.5.2. 

3.11 Add the following Sections 2.2.6 and 2.2.7:  

2.2.6  The Owner assumes no responsibility for any conclusions or interpretation made by the Contractor based on 

information made available by the Owner.  

2.2.7  The Owner shall obtain, at its own cost, general building and specialty inspection services as required by the 

Contract Documents.  The Contractor shall be responsible for payment of any charges imposed for reinspections. 

3.12  Delete Section 2.4 and substitute the following:  

2.4  If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents and fails 

within a ten-day period after receipt of written notice from the Owner to commence and continue correction of such 

default or neglect, including but not limited to providing necessary resources, with diligence and promptness, the 

Owner may, without prejudice to other remedies the Owner may have, correct such deficiencies.  In such case an 

appropriate Change Directive shall be issued deducting from payments then or thereafter due the Contractor the 

reasonable cost of correcting such deficiencies, including Owner’s expenses and compensation for the Architect’s 

additional services made necessary by such default, neglect or failure.  If payments then or thereafter due the 

Contractor are not sufficient to cover such amounts, the Contractor shall pay the difference to the Owner. 

3.13 Insert the following at the end of Section 3.2.1:  

The Contractor acknowledges that it has investigated and satisfied itself as to the general and local conditions which 

can affect the work or its cost, including but not limited to (1) conditions bearing upon transportation, disposal, 

handling, and storage of materials; (2) the availability of labor, water, electric power, and roads; (3) uncertainties of 

weather, river stages, tides, or similar physical conditions at the site; (4) the conformation and conditions of the 

ground; and (5) the character of equipment and facilities needed preliminary to and during work performance.  The 

Contractor also acknowledges that it has satisfied itself as to the character, quality, and quantity of surface and 

subsurface materials or obstacles to be encountered insofar as this information is reasonably ascertainable from an 

inspection of the site, including all exploratory work done by the Owner, as well as from the drawings and 

specifications made a part of this contract.  Any failure of the Contractor to take the actions described and 

acknowledged in this paragraph will not relieve the Contractor from responsibility for estimating properly the 

difficulty and cost of successfully performing the work, or for proceeding to successfully perform the work without 

additional expense to the Owner. 

3.14 In the third sentence of Section 3.2.4, insert the word “latent” before the word “errors.” 

3.15  In the last sentence of Section 3.3.1, insert the words “by the Owner in writing” after the word “instructed.”  

3.16  Delete the third sentence of Section 3.5 and substitute the following sentences:  

Work, materials, or equipment not conforming to these requirements shall be considered defective.  Unless caused by 

the Contractor or a subcontractor at any tier, the Contractor’s warranty excludes remedy for damage or defect caused 

by abuse, alterations to the Work not executed by the Contractor, improper or insufficient maintenance, improper 

operation, or normal wear and tear and normal usage.   
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3.17 Insert the following at the end of Section 3.6:  

The Contractor shall comply with the requirements of Title 12, Chapter 8 of the South Carolina Code of Laws, as 

amended, regarding withholding tax for nonresidents, employees, contractors and subcontractors. 

3.18 In Section 3.7.1, delete the words “the building permit as well as for other” and insert the following sentence at the 

end of this section:  

Pursuant to Title 10, Chapter 1, Section 180 of the South Carolina Code of Laws, as amended, no local general or 

specialty building permits are required for state buildings.  

3.19 Delete the last sentence of Section 3.7.5 and substitute the following:  

Adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 

made as provided in Article 7.3.3. 

3.20 Delete the last sentence of Section 3.8.2.3 and substitute the following:  

The amount of the Change Order shall reflect the difference between actual costs, as documented by invoices, and the 

allowances under Section 3.8.2.1. 

3.21 In Section 3.9.1, insert a comma after the word “superintendent” in the first sentence and insert the following after the 

inserted comma: 

acceptable to the Owner,  

3.22 Delete Section 3.9.2 and substitute the following:  

3.9.2  The Contractor, as soon as practicable after award of the Contract, shall furnish in writing to the Owner the 

name and qualifications of a proposed superintendent.  The Owner may reply within 14 days to the Contractor in 

writing stating (1) whether the Owner has reasonable objection to the proposed superintendent or (2) that the Owner 

requires additional time to review. Failure of the Owner to reply within the 14-day period shall constitute notice of no 

reasonable objection. 

3.23  After the first sentence in Section 3.9.3, insert the following sentence:  

The Contractor shall notify the Owner, in writing, of any proposed change in the superintendent, including the reason 

therefore, prior to making such change. 

3.24 Delete Section 3.10.3 and substitute the following:  

3.10.3  Additional requirements, if any, for the constructions schedule are as follows: 

(Check box if applicable to this Contract)) 

 The construction schedule shall be in a detailed precedence-style critical path management (CPM) or primavera-

type format satisfactory to the Owner and the Architect that shall also (1) provide a graphic representation of all 

activities and events that will occur during performance of the work; (2) identify each phase of construction and 

occupancy; and (3) set forth dates that are critical in ensuring the timely and orderly completion of the Work in 

accordance with the requirements of the Contract Documents (hereinafter referred to as “Milestone Dates”).  Upon 

review and acceptance by the Owner and the Architect of the Milestone Dates, the construction schedule shall be 

deemed part of the Contract Documents and attached to the Agreement as Exhibit “A.”  If not accepted, the 

construction schedule shall be promptly revised by the Contractor in accordance with the recommendations of the 

Owner and the Architect and resubmitted for acceptance.  The Contactor shall monitor the progress of the Work for 

conformance with the requirements of the construction schedule and shall promptly advise the Owner of any delays or 

potential delays.  Whenever the approved construction schedule no longer reflects actual conditions and progress of 

the work or the Contract Time is modified in accordance with the terms of the Contract Documents, the Contractor 

shall update the accepted construction schedule to reflect such conditions. In the event any progress report indicates 

any delays, the Contractor shall propose an affirmative plan to correct the delay, including overtime and/or additional 

labor, if necessary.  In no event shall any progress report constitute an adjustment in the Contract Time, any Milestone 

Date, or the Contract Sum unless any such adjustment is agreed to by the Owner and authorized pursuant to Change 

Order. 

3.25 Add the following Section 3.10.4:  

3.10.4  Owner’s review and acceptance of Contractor’s schedule is not conducted for the purpose of either determining 

its accuracy and completeness or approving the construction means, methods, techniques, sequences or procedures.  

The Owner’s approval shall not relieve the Contractor of any obligations.  Unless expressly addressed in a 

Modification, the Owner's approval of a schedule shall not change the Contract Time.  
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3.26 Add the following Section 3.12.5.1:  

3.12.5.1  The fire sprinkler shop drawings shall be prepared by a licensed fire sprinkler contractor and shall accurately 

reflect actual conditions affecting the required layout of the fire sprinkler system.  The fire sprinkler contractor shall 

certify the accuracy of his shop drawings prior to submitting them for review and approval.  The fire sprinkler shop 

drawings shall be reviewed and approved by the Architect’s engineer of record who, upon approving the sprinkler 

shop drawings will submit them to the State Fire Marshal or other authorities having jurisdiction for review and 

approval.  The Architect’s engineer of record will submit a copy of the State Fire Marshal’s approval letter to the 

Contractor, Architect, and OSE.  Unless authorized in writing by OSE, neither the Contractor nor subcontractor at any 

tier shall submit the fire sprinkler shop drawings directly to the State Fire Marshal or other authorities having 

jurisdiction for approval. 

3.27 In the fourth sentence of Section 3.12.10, after the comma following the words “licensed design professional,” insert 

the following: 

who shall comply with reasonable requirements of the Owner regarding qualifications and insurance and  

3.28 In Section 3.13, insert the section number “3.13.1” before the before the opening words “The Contractors shall.” 

3.29 Add the following Sections 3.13.2 and 3.13.3: 

3.13.2  Protection of construction materials and equipment stored at the Project site from weather, theft, vandalism, 

damage, and all other adversity is solely the responsibility of the Contractor.  The Contractor shall perform the work in 

a manner that affords reasonable access, both vehicular and pedestrian, to the site of the Work and all adjacent areas.  

The Work shall be performed, to the fullest extent reasonably possible, in such a manner that public areas adjacent to 

the site of the Work shall be free from all debris, building materials, and equipment likely to cause hazardous 

conditions. 

3.13.3  The Contractor and any entity for which the Contractor is responsible shall not erect any sign on the Project 

site without the prior written consent of the Owner. 

3.30 In the first sentence of Section 3.18.1, after the parenthetical “…(other than the Work itself),…” and before the word 

“…but...”, insert the following: 

including loss of use resulting therefrom,  

3.31 Delete Section 4.1.1 and substitute the following:  

4.1.1  The Architect is that person or entity identified as the Architect in the Agreement and is referred to throughout 

the Contract Documents as if singular in number.  

3.32 Insert the following at the end of Section 4.2.1:  

Any reference in the Contract Documents to the Architect taking action or rendering a decision with a “reasonable 

time” is understood to mean no more than fourteen days, unless otherwise specified in the Contract Documents or 

otherwise agreed to by the parties. 

3.33 Delete the first sentence of Section 4.2.2 and substitute the following:  

The Architect will visit the site as necessary to fulfill its obligation to the Owner for inspection services, if any, and, at 

a minimum, to assure conformance with the Architect’s design as shown in the Contract Documents and to observe the 

progress and quality of the various components of the Contractor’s Work, and to determine if the Work observed is 

being performed in a manner indicating that the Work, when fully completed, will be in accordance with the Contract 

Documents. 

3.34 Delete the first sentence of Section 4.2.3 and substitute the following: 

On the basis of the site visits, the Architect will keep the Owner informed about the progress and quality of the portion 

of the Work completed, and report to the Owner (1) deviations from the Contract Documents and from the most recent 

construction schedule submitted by the Contractor, and (2) defects and deficiencies observed in the Work. 

3.35 In Section 4.2.5, after the words “evaluations of the” and before the word “Contractor’s,” insert the following: 

Work completed and correlated with the  

3.36 Delete the first sentence of Section 4.2.11 and substitute the following:  

4.2.11  The Architect will, in the first instance, interpret and decide matters concerning performance under, and 

requirements of, the Contract Documents on written request of either the Owner or Contractor.  Upon receipt of such 

request, the Architect will promptly provide the non-requesting party with a copy of the request.   
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3.37 Insert the following at the end of Section 4.2.12:  

If either party disputes the Architects interpretation or decision, that party may proceed as provided in Article 15.  The 

Architect’s interpretations and decisions may be, but need not be, accorded any deference in any review conducted 

pursuant to law or the Contract Documents. 

3.38 Delete Section 4.2.14 and substitute the following:  

The Architect will review and respond to requests for information about the Contract Documents so as to avoid delay 

to the construction of the Project.  The Architect’s response to such requests will be made in writing with reasonable 

promptness.  If appropriate, the Architect will prepare and issue supplemental Drawings and Specifications in response 

to the requests for information.  Any response to a request for information must be consistent with the intent of, and 

reasonably inferable from, the Contract Documents and will be in writing or in the form of drawings.  Unless issued 

pursuant to a Modification, supplemental Drawings or Specifications will not involve an adjustment to the Contract 

Sum or Contract Time.  

3.39 Delete Section 5.2.1 and substitute the following:  

5.2.1  Unless otherwise stated in the Contract Documents or the bidding requirements, the Contractor, within fourteen 

days after posting of the Notice of Intent to Award the Contract, shall furnish in writing to the Owner through the 

Architect the names of persons or entities (excluding Listed Subcontractors but including those who are to furnish 

materials or equipment fabricated to a special design) proposed for each principal portion of the Work.  The Owner 

may reply within 14 days to the Contractor in writing stating (1) whether the Owner has reasonable objection to any 

such proposed person or entity.  Failure of the Owner to reply within the 14 day period shall constitute notice of no 

reasonable objection. 

3.40 Delete Section 5.2.2 and substitute the following:   

5.2.2  The Contractor shall not contract with a proposed person or entity to whom the Owner has made reasonable and 

timely objection.  The Owner shall not direct the Contractor to contract with any specific individual or entity for 

supplies or services unless such supplies and services are necessary for completion of the Work and the specified 

individual or entity is the only source of such supply or services.  

3.41 In the first sentence of Section 5.2.3, delete the words “…or Architect…” in the two places they appear.  

3.42 Delete the words “…or Architect…” in the in the first sentence of Section 5.2.4 and insert the following sentence at 

the end of Section 5.2.4: 

The Contractor’s request for substitution must be made to the Owner in writing accompanied by supporting 

information.  

3.43 Add the following Section 5.2.5: 

5.2.5  A Subcontractor identified in the Contractor’s Bid in response the specialty subcontractor listing requirements of 

Section 7 of the Bid Form (SE-330) may only be substituted in accordance with and as permitted by the provisions of 

Title 11, Chapter 35, Section 3021 of the South Carolina Code of Laws, as amended.  A proposed substitute for a 

Listed Subcontractor shall be subject to the Owner’s approval as set forth is Section 5.2.3. 

3.44 Add the following Section 5.2.6: 

5.2.6  The Iran Divestment Act List is a list published by the State Fiscal Accountability Authority pursuant to Section 

11-57-310 that identifies persons engaged in investment activities in Iran.  Currently, the list is available at the 

following URL: http://procurement.sc.gov/PS/PS-iran-divestment.phtm(.)  Consistent with Section 11-57-330(B), the 

Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into the 

subcontract, that person is on the then-current version of the Iran Divestment Act List.  

3.45 In Section 5.3, delete everything following the heading “SUBCONTRACTUAL RELATIONS” and insert the following 

Sections 5.3.1, 5.3.2, 5.3.3, and 5.3.4:  

5.3.1  By appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work to 

be performed by the Subcontractor, to be bound to the Contractor by terms of the Contract Documents, and to assume 

toward the Contractor all the obligations and responsibilities, including the responsibility for safety of the 

Subcontractor’s Work, which the Contractor, by these Documents, assumes toward the Owner and Architect.  Each 

subcontract agreement shall preserve and protect the rights of the Owner and Architect under the Contract Documents 

with respect to the Work to be performed by the Subcontractor so that subcontracting thereof will not prejudice such 

rights, and shall allow to the Subcontractor, unless specifically provided otherwise herein or in the subcontract 

agreement, the benefit of all rights, remedies and redress against the Contractor that the Contractor, by the Contract 
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Documents, has against the Owner.  Where appropriate, the Contractor shall require each Subcontractor to enter into 

similar agreements with Sub-subcontractors.  The Contractor shall make available to each proposed Subcontractor, 

prior to the execution of the subcontract agreement, copies of the Contract Documents to which the Subcontractor will 

be bound, and, upon written request of the Subcontractor, identify to the Subcontractor terms and conditions of the 

proposed subcontract agreement that may be at variance with the Contract Documents.  Subcontractors will similarly 

make copies of applicable portions of such documents available to their respective proposed Sub-subcontractors.  

5.3.2  Without limitation on the generality of Section 5.3.1, each Subcontract agreement and each Sub-subcontract 

agreement shall include, and shall be deemed to include, the following Sections of these General Conditions: 3.2, 3.5, 

3.18, 5.3, 5.4, 6.2.2, 7.3.3, 7.5, 7.6, 13.1, 13.12, 14.3, 14.4, and 15.1.6. 

5.3.3  Each Subcontract Agreement and each Sub-subcontract agreement shall exclude, and shall be deemed to 

exclude, Sections 13.2.1 and 13.6 and all of Article 15, except Section 15.1.6, of these General Conditions.  In the 

place of these excluded sections of the General Conditions, each Subcontract Agreement and each Sub-subcontract 

may include Sections 13.2.1 and 13.6 and all of Article 15, except Section 15.1.6, of AIA Document A201-2007, 

Conditions of the Contract, as originally issued by the American Institute of Architects. 

5.3.4  The Contractor shall assure the Owner that all agreements between the Contractor and its Subcontractor 

incorporate the provisions of Subparagraph 5.3.1 as necessary to preserve and protect the rights of the Owner and the 

Architect under the Contract Documents with respect to the work to be performed by Subcontractors so that the 

subcontracting thereof will not prejudice such rights.  The Contractor’s assurance shall be in the form of an affidavit or in 

such other form as the Owner may approve.  Upon request, the Contractor shall provide the Owner or Architect with copies 

of any or all subcontracts or purchase orders. 

3.46 Delete the last sentence of Section 5.4.1.  

3.47 Add the following Sections 5.4.4, 5.4.5 and 5.4.6:  

5.4.4  Each subcontract shall specifically provide that the Owner shall only be responsible to the subcontractor for 

those obligations of the Contractor that accrue subsequent to the Owner’s exercise of any rights under this conditional 

assignment.  

5.4.5  Each subcontract shall specifically provide that the Subcontractor agrees to perform portions of the Work 

assigned to the Owner in accordance with the Contract Documents. 

5.4.6  Nothing in this Section 5.4 shall act to reduce or discharge the Contractor’s payment bond surety’s obligations 

to claimants for claims arising prior to the Owner’s exercise of any rights under this conditional assignment.  

3.48 Delete the language of Section 6.1.4 and substitute the word “Reserved.” 

3.49  Insert the following at the end of Section 7.1.2:  

If the amount of a Modification exceeds the limits of the Owner’s Construction Change Order Certification (reference 

Section 9.1.7.2 of the Agreement), then the Owner’s agreement is not effective, and Work may not proceed, until 

approved in writing by the Office of State Engineer. 

3.50 Delete Section 7.2.1 and substitute the following: 

7.2.1 A Change Order is a written instrument prepared by the Architect (using State Form SE-380 “Construction 

Change Order”) and signed by the Owner, Contractor and Architect stating their agreement upon all of the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum; and 

.3 The extent of the adjustment, if any, in the Contract Time. 

3.51 Add the following Sections 7.2.2, 7.2.3, 7.2.4, and 7.2.5: 

7.2.2  If a Change Order provides for an adjustment to the Contract Sum, the adjustment must be calculated in 

accordance with Section 7.3.3. 

7.2.3  At the Owner’s request, the Contractor shall prepare a proposal to perform the work of a proposed Change Order 

setting forth the amount of the proposed adjustment, if any, in the Contract Sum; and the extent of the proposed 

adjustment, if any, in the Contract Time. Any proposed adjustment in the Contract sum shall be prepared in 

accordance with Section 7.2.2.  The Owner’s request shall include any revisions to the Drawings or Specifications 

necessary to define any changes in the Work.  Within fifteen days of receiving the request, the Contractor shall submit 

the proposal to the Owner and Architect along with all documentation required by Section 7.6.   
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7.2.4  If the Contractor requests a Change Order, the request shall set forth the proposed change in the Work and shall 

be prepared in accordance with Section 7.2.3.  If the Contractor requests a change to the Work that involves a revision 

to either the Drawings or Specifications, the Contractor shall reimburse the Owner for any expenditure associated with 

the Architects’ review of the proposed revisions, except to the extent the revisions are accepted by execution of a 

Change Order.  

7.2.5  Agreement on any Change Order shall constitute a final settlement of all matters relating to the change in the 

Work that is the subject of the Change Order, including, but not limited to, any adjustments to the Contract Sum or the 

Contract Time. 

3.52 Delete 7.3.3 and substitute the following:  

7.3.3  PRICE ADJUSTMENTS  

7.3.3.1  If any Modification, including a Construction Change Directive, provides for an adjustment to the Contract 

Sum, the adjustment shall be based on whichever of the following methods is the most valid approximation of the 

actual cost to the contractor, with overhead and profit as allowed by Section 7.5: 

.1 Mutual acceptance of a lump sum; 

.2 Unit prices stated in the Contract Documents, except as provided in Section 7.3.4, or subsequently agreed 

upon; 

.3 Cost attributable to the events or situations under applicable clauses with adjustment of profits or fee, all 

as specified in the contract, or subsequently agreed upon by the parties, or by some other method as the 

parties may agree; or 

.4 As provided in Section 7.3.7. 

7.3.3.2  Consistent with Section 7.6, costs must be properly itemized and supported by substantiating data sufficient to 

permit evaluation before commencement of the pertinent performance or as soon after that as practicable.  All costs 

incurred by the Contractor must be justifiably compared with prevailing industry standards.  Except as provided in 

Section 7.5, all adjustments to the Contract Price shall be limited to job specific costs and shall not include indirect 

costs, overhead, home office overhead, or profit. 

3.53 Delete Section 7.3.7 and substitute the following:   

7.3.7  If the Contractor does not respond promptly or disagrees with the method for adjustment in the Contract Sum, 

the Architect shall make an initial determination, consistent with Section 7.3.3, of the method and the adjustment on 

the basis of reasonable expenditures and savings of those performing the Work attributable to the change, including, in 

case of an increase in the Contract Sum, an amount for overhead and profit as set forth in Section 7.5.  In such case, 

and also under Section 7.3.3.1.3, the Contractor shall keep and present, in such form as the Architect may prescribe, an 

itemized accounting together with appropriate supporting data.  Unless otherwise provided in the Contract Documents, 

costs for the purposes of this Section 7.3.7 shall be limited to the following: 

.1 Costs of labor, including social security, old age and unemployment insurance, fringe benefits required by 

agreement or custom, and workers’ compensation insurance; 

.2 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 

consumed; 

.3 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the Contractor or 

others; and 

.4 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the 

Work. 

3.54 Delete Section 7.3.8 and substitute the following: 

7.3.8  Using the percentages stated in Section 7.5, any adjustment to the Contract Sum for deleted work shall include 

any overhead and profit attributable to the cost for the deleted Work. 

3.55 Add the following Sections 7.5 and 7.6:  

7.5  AGREED OVERHEAD AND PROFIT RATES  

7.5.1  For any adjustment to the Contract Sum for which overhead and profit may be recovered, other than those made 

pursuant to Unit Prices stated in the Contract Documents, the Contractor agrees to charge and accept, as full payment 

for overhead and profit, the following percentages of costs attributable to the change in the Work.  The percentages 

cited below shall be considered to include all indirect costs including, but not limited to: field and office managers, 

supervisors and assistants, incidental job burdens, small tools, and general overhead allocations.  The allowable 

percentages for overhead and profit are as follows:   
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.1 To the Contractor for work performed by the Contractor’s own forces, 17% of the Contractor’s actual 

costs. 

.2 To each Subcontractor for work performed by the Subcontractor’s own forces, 17% of the subcontractor’s 

actual costs. 

.3 To the Contractor for work performed by a subcontractor, 10% of the subcontractor’s actual costs (not 

including the subcontractor’s overhead and profit). 

7.6  PRICING DATA AND AUDIT  

7.6.1  Cost or Pricing Data. 

Upon request of the Owner or Architect, Contractor shall submit cost or pricing data prior to execution of a 

Modification which exceeds $500,000. Contractor shall certify that, to the best of its knowledge and belief, the cost or 

pricing data submitted is accurate, complete, and current as of a mutually determined specified date prior to the date of 

pricing the Modification.  Contractor’s price, including profit, shall be adjusted to exclude any significant sums by 

which such price was increased because Contractor furnished cost or pricing data that was inaccurate, incomplete, or 

not current as of the date specified by the parties.  Notwithstanding Subparagraph 9.10.4, such adjustments may be 

made after final payment to the Contractor.  

7.6.2  Cost or pricing data means all facts that, as of the date specified by the parties, prudent buyers and sellers would 

reasonably expect to affect price negotiations significantly.  Cost or pricing data are factual, not judgmental; and are 

verifiable.  While they do not indicate the accuracy of the prospective contractor's judgment about estimated future 

costs or projections, they do include the data forming the basis for that judgment.  Cost or pricing data are more than 

historical accounting data; they are all the facts that can be reasonably expected to contribute to the soundness of 

estimates of future costs and to the validity of determinations of costs already incurred.  

7.6.3  Records Retention. 

As used in Section 7.6, the term "records" means any books or records that relate to cost or pricing data that Contractor 

is required to submit pursuant to Section 7.6.1.  Contractor shall maintain records for three years from the date of final 

payment, or longer if requested by the chief procurement officer.  The Owner may audit Contractor’s records at 

reasonable times and places. 

3.56 Delete Section 8.2.2 and substitute the following: 

8.2.2  The Contractor shall not knowingly commence operations on the site or elsewhere prior to the effective date of 

surety bonds and insurance required by Article 11 to be furnished by the Contractor and Owner.  The date of 

commencement of the Work shall not be changed by the effective date of such surety bonds or insurance.  

3.57 Delete Section 8.3.1 and substitute the following: 

8.3.1  If the Contractor is delayed at any time in the commencement or progress of the Work by an act or neglect of the 

Owner or Architect, or of an employee of either, or of a separate contractor employed by the Owner; or by changes 

ordered in the Work; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 

beyond the control of the Contractor and any subcontractor at any tier; or by delay authorized by the Owner pending 

dispute resolution; or by other causes that the Architect determines may justify delay, then to the extent such delay will 

prevent the Contractor from achieving Substantial Completion within the Contract Time and provided the delay (1) is 

not caused by the fault or negligence of the Contractor or a subcontractor at any tier and (2) is not due to unusual delay 

in the delivery of supplies, machinery, equipment, or services when such supplies, machinery, equipment, or services 

were obtainable from other sources in sufficient time for the Contractor to meet the required delivery, the Contract 

Time shall be extended by Change Order for such reasonable time as the Architect may determine. 

3.58 Insert the following at the end of Section 9.1:   

All changes to the Contract Sum shall be adjusted in accordance with Section 7.3.3. 

3.59 Delete Section 9.2 and substitute the following:  

9.2  SCHEDULE OF VALUES 

9.2.1  The Contractor shall submit to the Architect, within ten days of full execution of the Agreement, a schedule of 

values allocating the entire Contract Sum to the various portions of the Work and prepared in such form and supported 

by such data to substantiate its accuracy as the Architect may require.  This schedule, unless objected to by the 

Architect, shall be used as a basis for reviewing the Contractor’s Applications for Payment.  As requested by the 

Architect, the Contractor and each Subcontractor shall prepare a trade payment breakdown for the Work for which 

each is responsible, such breakdown being submitted on a uniform standardized format approved by the Architect and 

Owner.  The breakdown shall be divided in detail, using convenient units, sufficient to accurately determine the value 
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of completed Work during the course of the Project.  The Contractor shall update the schedule of values as required by 

either the Architect or Owner as necessary to reflect: 

.1 the description of Work (listing labor and material separately); 

.2 the total value; 

.3 the percent and value of the Work completed to date; 

.4 the percent and value of previous amounts billed; and 

.5 the current percent completed and amount billed. 

9.2.2  Any schedule of values or trade breakdown that fails to include sufficient detail, is unbalanced, or exhibits 

"front-loading" of the value of the Work shall be rejected.  If a schedule of values or trade breakdown is used as the 

basis for payment and later determined to be inaccurate, sufficient funds shall be withheld from future Applications for 

Payment to ensure an adequate reserve (exclusive of normal retainage) to complete the Work. 

3.60 Delete Section 9.3.1 and substitute the following: 

Monthly, the Contractor shall submit to the Architect an itemized Application for Payment prepared in accordance 

with the schedule of values, if required under Section 9.2., for completed portions of the Work.  Such application shall 

be notarized, if required, and supported by such data substantiating the Contractor’s right to payment as the Owner or 

Architect may require (such as copies of requisitions from Subcontractors and material suppliers) and shall reflect 

retainage and any other adjustments provided in Section 5 of the Agreement.  If required by the Owner or Architect, 

the Application for Payment shall be accompanied by a current construction schedule. 

3.61 In Section 9.3.2, add the following words to the end of the second sentence: 

provided such materials or equipment will be subsequently incorporated in the Work 

Insert the following at the end of Section 9.3.2:  

The Contractor shall 1) protect such materials from diversion, vandalism, theft, destruction, and damage, 2) mark such 

materials specifically for use on the Project, and 3) segregate such materials from other materials at the storage 

facility.  The Architect and the Owner shall have the right to make inspections of the storage areas at any time. 

3.62 In Section 9.4.2, in the first sentence, after the words “Work has progressed to the point indicated,” insert the 

following: 

in both the Application for Payment and, if required to be submitted by the Contractor, the accompanying current 

construction schedule  

In the last sentence, delete the third item starting with “(3) reviewed copies” and ending with “Contractor’s right to 

payment,” 

3.63 In Section 9.5.1, in the first sentence, delete the word “may” after the opening words “The Architect” and substitute 

the word “shall.”  

In Section 9.5.1, insert the following sentence after the first sentence: 

The Architect shall withhold a Certificate of Payment if the Application for Payment is not accompanied by the 

current construction schedule required by Section 3.10.1.  

3.64 In Section 9.6.2, delete the word “The…” at the beginning of the first sentence and substitute the following:  

Pursuant to Chapter 6 of Title 29 of the South Carolina Code of Laws, as amended, the 

3.65 Delete Section 9.7 and substitute following:  

9.7  FAILURE OF PAYMENT 

If the Architect does not issue a Certificate for Payment to the Owner, through no fault of the Contractor, within seven 

days after receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within 

seven days after the time established in the Contract Documents the amount certified by the Architect or awarded by a 

final dispute resolution order, then the Contractor may, upon seven additional days’ written notice to the Owner and 

Architect, stop the Work until payment of the amount owing has been received.  The Contract Time shall be extended 

appropriately and the Contract Sum shall be increased, in accordance with the provisions of Section 7.3.3, by the 

amount of the Contractor’s reasonable costs of shut-down, delay and start-up, plus interest as provided for in the 

Contract Documents. 

3.66 Insert the following words at the end of the sentence in Section 9.8.1:  

and when all required occupancy permits, if any, have been issued and copies have been delivered to the Owner.  
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3.67 In Section 9.8.2, insert the word “written” after the word “comprehensive” and before the word “list.”  

3.68 Delete Section 9.8.3 and substitute the following:  

9.8.3.1  Upon receipt of the Contractor’s list, the Architect, with the Owner and any other person the Architect or the 

Owner choose, will make an inspection on a date and at a time mutually agreeable to the Architect, Owner, and 

Contractor, to determine whether the Work or designated portion thereof is substantially complete.  The Contractor 

shall furnish access for the inspection and testing as provided in this Contract.  The inspection shall include a 

demonstration by the Contractor that all equipment, systems and operable components of the Work function properly 

and in accordance with the Contract Documents.  If the Architect’s inspection discloses any item, whether or not 

included on the Contractor’s list, which is not sufficiently complete in accordance with the Contract Documents so that 

the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the Contractor shall, 

before issuance of the Certificate of Substantial Completion, complete or correct such item upon notification by the 

Architect.  In such case, the Contractor shall then submit a request for another inspection by the Architect to determine 

Substantial Completion.  If more than one Substantial Completion inspection is required, the Contractor shall 

reimburse the Owner for all costs of reinspections or, at the Owner’s option, the costs may be deducted from payments 

due to the Contractor. 

9.8.3.2  If the Architect and Owner concur in the Contractor’s assessment that the Work or a portion of the Work is 

safe to occupy, the Owner and Contractor may arrange for a Certificate of Occupancy Inspection by OSE.  The Owner, 

Architect, and Contractor shall be present at OSE’s inspection.  Upon verifying that the Work or a portion of the Work 

is substantially complete and safe to occupy, OSE will issue, as appropriate, a Full or Partial Certificate of Occupancy. 

3.69 In the second sentence of Section 9.8.5, delete the words “and consent of surety, if any.” 

3.70 In the first sentence of Section 9.9.1, delete the words “Section 11.3.1.5”and substitute the words “Section 11.3.1.3." 

3.71 Delete Section 9.10.1 and substitute the following: 

9.10.1  Unless the parties agree otherwise in the Certificate of Substantial Completion, the Contractor shall achieve 

Final Completion no later than thirty days after Substantial Completion.  Upon receipt of the Contractor’s written 

notice that the Work is ready for final inspection and acceptance and upon receipt of a final Application for Payment, 

the Architect, with the Owner and any other person the Architect or the Owner choose, will make an inspection on a 

date and at a time mutually agreeable to the Architect, Owner, and Contractor, and, when the Architect finds the Work 

acceptable under the Contract Documents and the Contract fully performed, the Architect will promptly issue a final 

Certificate for Payment stating that to the best of the Architect’s knowledge, information and belief, and on the basis 

of the Architect’s on-site visits and inspections, the Work has been completed in accordance with terms and conditions 

of the Contract Documents and that the entire balance found to be due the Contractor and noted in the final Certificate 

is due and payable.  The Architect’s final Certificate for Payment will constitute a further representation that 

conditions listed in Section 9.10.2 as precedent to the Contractor’s being entitled to final payment have been fulfilled.  

If more than one Final Completion inspection is required, the Contractor shall reimburse the Owner for all costs of 

reinspections or, at the Owner’s option, the costs may be deducted from payments due to the Contractor.  If the 

Contractor does not achieve final completion within thirty days after Substantial Completion or the timeframe agreed 

to by the parties in the Certificate of Substantial Completion, whichever is greater, the Contractor shall be responsible 

for any additional Architectural fees resulting from the delay.  

3.72 Delete the first sentence of Section 9.10.2 and substitute the following:  

Neither final payment nor any remaining retained percentage shall become due until the Contractor submits to the 

Architect (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness connected with the 

Work for which the Owner or the Owner’s property might be responsible or encumbered (less amounts withheld by 

Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required by the Contract 

Documents to remain in force after final payment is currently in effect and will not be canceled or allowed to expire 

until at least 30 days’ prior written notice has been given to the Owner, (3) a written statement that the Contractor 

knows of no substantial reason that the insurance will not be renewable to cover the period required by the Contract 

Documents, (4) consent of surety, if any, to final payment (5), if required by the Owner, other data establishing 

payment or satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests or 

encumbrances arising out of the Contract, to the extent and in such form as may be designated by the Owner, (6) 

required Training Manuals, (7) equipment Operations and Maintenance Manuals, (8) any certificates of testing, 

inspection or approval required by the Contract Documents and not previously provided (9) all warranties and 

guarantees required under or pursuant to the Contract Documents, and (10) one copy of the Documents required by 

Section 3.11. 
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3.73 Delete the first sentence of Section 9.10.3 and substitute the following: 

If, after Substantial Completion of the Work, final completion thereof is delayed 60 days through no fault of the 

Contractor or by issuance of Change Orders affecting final completion, and the Architect so confirms, the Owner shall, 

upon application by the Contractor and certification by the Architect, and without terminating the Contract, make 

payment of the balance due for that portion of the Work fully completed and accepted. 

3.74 Delete Section 9.10.5 and substitute the following: 

9.10.5  Acceptance of final payment by the Contractor, a Subcontractor or material supplier shall constitute a waiver of 

claims by that payee except those specific claims in stated amounts that have been previously made in writing and 

identified by that payee as unsettled at the time of final Application for Payment. 

3.75 Add the following Section 9.10.6:  

9.10.6  If OSE has not previously issued a Certificate of Occupancy for the entire Project, the Parties shall arrange for 

a representative of OSE to participate in the Final Completion Inspection.  Representatives of the State Fire Marshal’s 

Office and other authorities having jurisdiction may be present at the Final Completion Inspection or otherwise inspect 

the completed Work and advise the Owner whether the Work meets their respective requirements for the Project. 

3.76 Delete Section 10.3.1 and substitute the following: 

10.3.1  If the Contractor encounters a hazardous material or substance which was not discoverable as provided in 

Section 3.2.1 and not required by the Contract Documents, and if reasonable precautions will be inadequate to prevent 

foreseeable bodily injury or death to persons or serious loss to real or personal property resulting from such material or 

substance encountered on the site by the Contractor, the Contractor shall, upon recognizing the condition, immediately 

stop Work in the affected area and report the condition to the Owner and Architect in writing.  Hazardous materials or 

substances are those hazardous, toxic, or radioactive materials or substances subject to regulations by applicable 

governmental authorities having jurisdiction, such as, but not limited to, the S.C. Department of Health and 

Environmental Control, the U.S. Environmental Protection Agency, and the U.S. Nuclear Regulatory Commission. 

3.77 Insert the following at the end of Section 10.3.2:  

In the absence of agreement, the Architect will make an interim determination regarding any delay or impact on the 

Contractor’s additional costs. The Architect’s interim determination of cost shall adjust the Contract Sum on the same 

basis as a Change Order, subject to the right of either party to disagree and assert a Claim in accordance with Article 

15.  Any adjustment in the Contract Sum shall be determined in accordance with Section 7.3.3. 

3.78 Delete Section 10.3.3 and substitute the following:  

10.3.3  The Work in the affected area shall be resumed immediately following the occurrence of any one of the 

following events: (a) the Owner causes remedial work to be performed that results in the absence of hazardous 

materials or substances; (b) the Owner and the Contractor, by written agreement, decide to resume performance of the 

Work; or (c) the Work may safely and lawfully proceed, as determined by an appropriate governmental authority or as 

evidenced by a written report to both the Owner and the Contractor, which is prepared by an environmental engineer 

reasonably satisfactory to both the Owner and the Contractor. 

3.79 In Section 10.3.5, delete the word “The” at the beginning of the sentence and substitute the following:  

In addition to its obligations under Section 3.18, the 

3.80 Delete the language of Section 10.3.6 and substitute the word “Reserved.”  

3.81 Insert the following at the end of Section 10.4:  

The Contractor shall immediately give the Architect notice of the emergency.  This initial notice may be oral followed 

within five days by a written notice setting forth the nature and scope of the emergency.  Within fourteen days of the 

start of the emergency, the Contractor shall give the Architect a written estimate of the cost and probable effect of 

delay on the progress of the Work. 

3.82 Delete 11.1.2 and substitute the following:  

11.1.2  The insurance required by Section 11.1.1 shall be written for not less than limits of liability specified below or 

required by law, whichever coverage is greater. Coverages shall be written on an occurrence basis and shall be 

maintained without interruption from the date of commencement of the Work until the date of final payment and 

termination of any coverage required to be maintained after final payment, and, with respect to the Contractor’s 

completed operations coverage, until the expiration of the period for correction of Work or for such other period for 

maintenance of completed operations coverage as specified in the Contract Documents. 

  

Appendix B, page 23



2015 Edition 

Rev. 1/2016 

OSE FORM 00811 

STANDARD SUPPLEMENTARY CONDITIONS  

 12 of 21 OSE Form 00811 

(1) COMMERCIAL GENERAL LIABILITY: 

(a) General Aggregate (per project)  $1,000,000 

(b) Products/Completed Operations  $1,000,000 

(c) Personal and Advertising Injury  $1,000,000 

(d) Each Occurrence  $1,000,000 

(e) Fire Damage (Any one fire)  $50,000 

(f) Medical Expense (Any one person)  $5,000 

(2) BUSINESS AUTO LIABILITY (including All Owned, Non-owned, and Hired Vehicles): 

(a) Combined Single Limit  $1,000,000  

(3) WORKER’S COMPENSATION: 

(a) State Statutory 

(b) Employers Liability  $100,000 per Acc. 

 $500,000 Disease, Policy Limit 

 $100,000 Disease, Each Employee 

In lieu of separate insurance policies for Commercial General Liability, Business Auto Liability, and Employers 

Liability, the Contractor may provide an umbrella policy meeting or exceeding all coverage requirements set forth in 

this Section 11.1.2. The umbrella policy limits shall not be less than $3,000,000. 

3.83 Delete Section 11.1.3 and substitute the following:  

11.1.3  Prior to commencement of the Work, and thereafter upon replacement of each required policy of insurance, 

Contractor shall provide to the Owner a written endorsement to the Contractor’s general liability insurance policy that:  

(i) names the Owner as an additional insureds for claims caused in whole or in part by the Contractor’s 

negligent acts or omissions during the Contractor’s operations; 

(ii) provides that no material alteration, cancellation, non-renewal, or expiration of the coverage contained in 

such policy shall have effect unless all additional insureds have been given at least ten (10) days prior 

written notice of cancellation for non-payment of premiums and thirty (30) days prior written notice of 

cancellation for any other reason; and  

(iii) provides that the Contractor’s liability insurance policy shall be primary, with any liability insurance of 

the Owner as secondary and noncontributory.  

Prior to commencement of the Work, and thereafter upon renewal or replacement of each required policy of insurance, 

Contractor shall provide to the Owner a signed, original certificate of liability insurance (ACORD 25). Consistent with 

this Section 11.1, the certificate shall identify the types of insurance, state the limits of liability for each type of 

coverage, name the Owner a Consultants as Certificate Holder, provide that the general aggregate limit applies per 

project, and provide that coverage is written on an occurrence basis.  Both the certificates and the endorsements must 

be received directly from either the Contractor's insurance agent or the insurance company.  An additional certificate 

evidencing continuation of liability coverage, including coverage for completed operations, naming the Owner as an 

additional insured for claims made under the Contractor’s completed operations, and otherwise meeting the above 

requirements, shall be submitted with the final Application for Payment as required by Section 9.10.2 and thereafter 

upon renewal or replacement of such coverage until the expiration of the time required by Section 11.1.2.  Information 

concerning reduction of coverage on account of revised limits or claims paid under the General Aggregate, or both, 

shall be furnished by the Contractor with reasonable promptness. 

3.84 Delete Section 11.1.4 and substitute the following: 

11.1.4  A failure by the Owner to either (i) demand a certificate of insurance or written endorsement required by 

Section 11.1, or (ii) reject a certificate or endorsement on the grounds that it fails to comply with Section 11.1, shall 

not be considered a waiver of Contractor's obligations to obtain the required insurance.  

3.85 In Section 11.3.1, delete the first sentence and substitute the following: 

Unless otherwise provided in the Contract Documents, the Contractor shall purchase and maintain, in a company or 

companies lawfully authorized to do business in the jurisdiction in which the Project is located, property insurance 

written on a builder’s risk “all-risk” or equivalent policy form in the amount of the initial Contract Sum, plus value of 

subsequent Contract Modifications and cost of materials supplied or installed by others, comprising total value for the 

entire Project at the site on a replacement cost basis. 

3.86 Delete the language of Section 11.3.1.2 and substitute the word “Reserved.” 

3.87 Delete the language of Section 11.3.1.3 and substitute the word “Reserved.” 
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3.88 Delete Section 11.3.2 and substitute the following: 

11.3.2  BOILER AND MACHINERY INSURANCE 

The Contractor shall purchase and maintain boiler and machinery insurance required by the Contract Documents or by 

law, which shall specifically cover such insured objects during installation and until final acceptance by the Owner; 

this insurance shall include interests of the Owner, Contractor, Subcontractors and Sub-subcontractors in the Work, 

and the Owner and Contractor shall both be named insureds. 

3.89 Delete Section 11.3.3 and substitute the following: 

11.3.3  LOSS OF USE INSURANCE 

The Owner, at the Owner’s option, may purchase and maintain such insurance as will insure the Owner against loss of 

use of the Owner’s property due to fire or other hazards, however caused.  To the extent any losses are covered and 

paid for by such insurance, the Owner waives all rights of action against the Contractor for loss of use of the Owner’s 

property, including consequential losses due to fire or other hazards however caused. 

3.90 Delete Section 11.3.4 and substitute the following:  

11.3.4  If the Owner requests in writing that insurance for risks other than those described herein or other special 

causes of loss be included in the property insurance policy, the Contractor shall, if possible, include such insurance, 

and the cost thereof shall be charged to the Owner by appropriate Change Order. 

3.91 Delete the language of Section 11.3.5 and substitute the word “Reserved.”  

3.92 Delete Section 11.3.6 and substitute the following: 

11.3.6  Before an exposure to loss may occur, the Contractor shall file with the Owner a copy of each policy that 

includes insurance coverages required by this Section 11.3.  Each policy shall contain all generally applicable 

conditions, definitions, exclusions and endorsements related to this Project.  Each policy shall contain a provision that 

the policy will not be canceled or allowed to expire, and that its limits will not be reduced, until at least 30 days’ prior 

written notice has been given to the Owner. 

3.93 Delete the first sentence of Section 11.3.7 and substitute the following:  

The Owner and Contractor waive all rights against (1) each other and any of their subcontractors, sub-subcontractors, 

agents and employees, each of the other, and (2) the Architect, Architect’s consultants, separate contractors described 

in Article 6, if any, and any of their subcontractors, sub-subcontractors, agents and employees, for damages caused by 

fire or other causes of loss to the extent the property insurance provided by the Contractor pursuant to this Section 11.3 

covers and pays for the damage, except such rights as they have to proceeds of such insurance held by the Contractor 

as fiduciary.  

3.94 Delete the first sentence of Section 11.3.8 and substitute the following: 

A loss insured under the Contractor’s property insurance shall be adjusted by the Contractor as fiduciary and made 

payable to the Contractor as fiduciary for the insureds, as their interests may appear, subject to requirements of any 

applicable mortgagee clause and of Section 11.3.10. 

3.95 Delete Section 11.3.9 and substitute the following: 

11.3.9  If required in writing by a party in interest, the Contractor as fiduciary shall, upon occurrence of an insured 

loss, give bond for proper performance of the Contractor’s duties.  The cost of required bonds shall be charged against 

proceeds received as fiduciary.  The Contractor shall deposit in a separate account proceeds so received, which the 

Contractor shall distribute in accordance with such agreement as the parties in interest may reach.  If after such loss no 

other special agreement is made and unless the Owner terminates the Contract for convenience, replacement of 

damaged property shall be performed by the Contractor. 

3.96 Delete Section 11.3.10 and substitute the following: 

11.3.10  The Contractor as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 

in interest shall object in writing within five days after occurrence of loss to the Contractor’s exercise of this power; if 

such objection is made, the dispute shall be resolved in the manner provided in the contract between the parties in 

dispute as the method of binding dispute resolution.  The Contractor as fiduciary shall make settlement with insurers 

or, in the case of a dispute over distribution of insurance proceeds, in accordance with a final order or determination 

issued by the appropriate authority having jurisdiction over the dispute. 
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3.97 Delete Section 11.4.1 and substitute the following: 

11.4.1  Before commencing any services hereunder, the Contractor shall provide the Owner with Performance and 

Payment Bonds, each in an amount not less than the Contract Price set forth in Article 4 of the Agreement.  The Surety 

shall have, at a minimum, a ''Best Rating'' of ''A'' as stated in the most current publication of ''Best's Key Rating Guide, 

Property-Casualty''.  In addition, the Surety shall have a minimum ''Best Financial Strength Category'' of ''Class V", 

and in no case less than five (5) times the contract amount.  The Performance Bond shall be written on Form SE-355, 

''Performance Bond'' and the Payment Bond shall written on Form SE-357, ''Labor and Material Payment Bond'', and 

both shall be made payable to the Owner.  

3.98 Delete Section 11.4.2 and substitute the following: 

11.4.2  The Performance and Labor and Material Payment Bonds shall:  

.1 be issued by a surety company licensed to do business in South Carolina; 

.2 be accompanied by a current power of attorney and certified by the attorney-in-fact who executes the bond 

on the behalf of the surety company; and 

.3 remain in effect for a period not less than one (1) year following the date of Substantial Completion or the 

time required to resolve any items of incomplete Work and the payment of any disputed amounts, 

whichever time period is longer. 

3.99 Add the following Sections 11.4.3 and 11.4.4: 

11.4.3  Any bonds required by this Contract shall meet the requirements of the South Carolina Code of Laws and 

Regulations, as amended. 

11.4.4  Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment of 

obligations arising under the Contract, the Contractor shall promptly furnish a copy of the bonds or shall authorize a 

copy to be furnished. 

3.100 Delete Section 12.1.1 and substitute the following:  

12.1.1  If a portion of the Work is covered contrary to the to requirements specifically expressed in the Contract 

Documents, including inspections of work-in-progress required by all authorities having jurisdiction over the Project, 

it must, upon demand of the Architect or authority having jurisdiction, be uncovered for observation and be replaced at 

the Contractor’s expense without change in the Contract Time. 

3.101 In Section 12.2.2.1, delete the words “and to make a claim for breach of warranty” at the end of the third sentence. 

3.102 In Section 12.2.2.3, add the following to the end of the sentence: 

unless otherwise provided in the Contract Documents. 

3.103 Insert the following at the end of Section 12.2.4: 

If, prior to the date of Substantial Completion, the Contractor, a Subcontractor, or anyone for whom either is 

responsible, uses or damages any portion of the Work, including, without limitation, mechanical, electrical, plumbing, 

and other building systems, machinery, equipment, or other mechanical device, the Contractor shall cause such item to 

be restored to ''like new" condition at no expense to the Owner. 

3.104 Delete Section 13.1 and substitute the following: 

13.1  GOVERNING LAW 

The Contract, any dispute, claim, or controversy relating to the Contract, and all the rights and obligations of the 

parties shall, in all respects, be interpreted, construed, enforced and governed by and under the laws of the State of 

South Carolina, except its choice of law rules. 

3.105 Delete Section 13.2, including its Sub-Sections 13.2.1 and 13.2.2, and substitute the following:  

13.2  SUCCESSORS AND ASSIGNS 

The Owner and Contractor respectively bind themselves, their partners, successors, assigns and legal representatives to 

covenants, agreements and obligations contained in the Contract Documents.  Neither party to the Contract shall 

assign the Contract as a whole, or in part, without written consent of the other and then only in accordance with and as 

permitted by Regulation 19-445.2180 of the South Carolina Code of Regulations, as amended.  If either party attempts 

to make such an assignment without such consent, that party shall nevertheless remain legally responsible for all 

obligations under the Contract. 
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3.106 Delete Section 13.3 and substitute the following:   

13.3  WRITTEN NOTICE 

Unless otherwise permitted herein, all notices contemplated by the Contract Documents shall be in writing and shall be 

deemed given:  

.1 upon actual delivery, if delivery is by hand;  

.2 upon receipt by the transmitting party of confirmation or reply, if delivery is by electronic mail, facsimile, 

telex or telegram;   

.3 upon receipt, if delivery is by the United States mail. 

Notice to Contractor shall be to the address provided in Section 8.3.2 of the Agreement.  Notice to Owner shall be to 

the address provided in Section 8.2.2 of the Agreement.  Either party may designate a different address for notice by 

giving notice in accordance with this paragraph.  

3.107 In Section 13.4.1, insert the following at the beginning of the sentence: 

Unless expressly provided otherwise,  

3.108 Add the following Section 13.4.3:  

13.4.3  Notwithstanding Section 9.10.4, the rights and obligations which, by their nature, would continue beyond the 

termination, cancellation, rejection, or expiration of this contract shall survive such termination, cancellation, rejection, 

or expiration, including, but not limited to, the rights and obligations created by the following clauses: 

1.5 Ownership and Use of Drawings, Specifications and Other Instruments of Service;  

3.5  Warranty  

3.17 Royalties, Patents and Copyrights  

3.18 Indemnification  

7.6 Cost or Pricing Data  

11.1 Contractor's Liability Insurance  

11.4 Performance and Payment Bond  

15.1.6 Claims for Listed Damages 

15.1.7 Waiver of Claims Against the Architect  

15.6 Dispute Resolution  

15.6.5  Service of Process 

3.109 Delete Section 13.6 and substitute the following: 

13.6  INTEREST 

Payments due to the Contractor and unpaid under the Contract Documents shall bear interest only if and to the extent 

allowed by Title 29, Chapter 6, Article 1 of the South Carolina Code of Laws.  Amounts due to the Owner shall bear 

interest at the rate of one percent a month or a pro rata fraction thereof on the unpaid balance as may be due. 

3.110 Delete the language of Section 13.7 and substitute the word “Reserved.” 

3.111 Add the following  Sections 13.8 through 13.17:  

13.8  PROCUREMENT OF MATERIALS BY OWNER 

The Contractor accepts assignment of all purchase orders and other agreements for procurement of materials and 

equipment by the Owner that are identified as part of the Contract Documents.  The Contractor shall, upon delivery, be 

responsible for the storage, protection, proper installation, and preservation of such Owner purchased items, if any, as 

if the Contractor were the original purchaser.  The Contract Sum includes, without limitation, all costs and expenses in 

connection with delivery, storage, insurance, installation, and testing of items covered in any assigned purchase orders 

or agreements.  Unless the Contract Documents specifically provide otherwise, all Contractor warranty of 

workmanship and correction of the Work obligations under the Contract Documents shall apply to the Contractor’s 

installation of and modifications to any Owner purchased items,. 

13.9  INTERPRETATION OF BUILDING CODES 

As required by Title 10, Chapter 1, Section 180 of the South Caroline Code of Laws, as amended, OSE shall determine 

the enforcement and interpretation of all building codes and referenced standards on state buildings.  The Contractor 

shall refer any questions, comments, or directives from local officials to the Owner and OSE for resolution. 
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13.10  MINORITY BUSINESS ENTERPRISES 

Contractor shall notify Owner of each Minority Business Enterprise (MBE) providing labor, materials, equipment, or 

supplies to the Project under a contract with the Contractor.  Contractor’s notification shall be via the first monthly 

status report submitted to the Owner after execution of the contract with the MBE. For each such MBE, the Contractor 

shall provide the MBE’s name, address, and telephone number, the nature of the work to be performed or materials or 

equipment to be supplied by the MBE, whether the MBE is certified by the South Carolina Office of Small and 

Minority Business Assistance, and the value of the contract. 

13.11  SEVERABILITY 

If any provision or any part of a provision of the Contract Documents shall be finally determined to be superseded, 

invalid, illegal, or otherwise unenforceable pursuant to any applicable Legal Requirements, such determination shall 

not impair or otherwise affect the validity, legality, or enforceability of the remaining provision or parts of the 

provision of the Contract Documents, which shall remain in full force and effect as if the unenforceable provision or 

part were deleted. 

13.12  ILLEGAL IMMIGRATION 

Contractor certifies and agrees that it will comply with the applicable requirements of Title 8, Chapter 14 of the South 

Carolina Code of Laws and agrees to provide to the State upon request any documentation required to establish either: 

(a) that Title 8, Chapter 14 is inapplicable both to Contractor and its subcontractors or sub-subcontractors; or (b) that 

Contractor and its subcontractors or sub-subcontractors are in compliance with Title 8, Chapter 14. Pursuant to Section 

8-14-60, "A person who knowingly makes or files any false, fictitious, or fraudulent document, statement, or report 

pursuant to this chapter is guilty of a felony and, upon conviction, must be fined within the discretion of the court or 

imprisoned for not more than five years, or both."  Contractor agrees to include in any contracts with its subcontractors 

language requiring its subcontractors to (a) comply with the applicable requirements of Title 8, Chapter 14, and (b) 

include in their contracts with the sub-subcontractors language requiring the sub-subcontractors to comply with the 

applicable requirements of Title 8, Chapter 14. (An overview is available at www.procurement.sc.gov) 

13.13  SETOFF 

The Owner shall have all of its common law, equitable, and statutory rights of set-off.  

13.14  DRUG-FREE WORKPLACE 

The Contractor certifies to the Owner that Contractor will provide a Drug-Free Workplace, as required by Title 44, 

Chapter 107 of the South Carolina Code of Laws, as amended. 

13.15  FALSE CLAIMS 

According to the S.C. Code of Laws § 16-13-240, "a person who by false pretense or representation obtains the 

signature of a person to a written instrument or obtains from another person any chattel, money, valuable security, or 

other property, real or personal, with intent to cheat and defraud a person of that property is guilty" of a crime. 

13.16  NON-INDEMNIFICATION: 

Any term or condition is void to the extent it requires the State to indemnify anyone.  It is unlawful for a person 

charged with disbursements of state funds appropriated by the General Assembly to exceed the amounts and purposes 

stated in the appropriations. (§ 11-9-20)  It is unlawful for an authorized public officer to enter into a contract for a 

purpose in which the sum is in excess of the amount appropriated for that purpose.  It is unlawful for an authorized 

public officer to divert or appropriate the funds arising from any tax levied and collected for any one fiscal year to the 

payment of an indebtedness contracted or incurred for a previous year. (§ 11-1-40) 

13.17  OPEN TRADE (JUN 2015): 

During the contract term, including any renewals or extensions, Contractor will not engage in the boycott of a person 

or an entity based in or doing business with a jurisdiction with whom South Carolina can enjoy open trade, as defined 

in SC Code Section 11-35-5300. [07-7A053-1] 

3.112 Delete Section 14.1.1 and substitute the following: 

14.1.1  The Contractor may terminate the Contract if the Work is stopped for a period of 45 consecutive days through 

no act or fault of the Contractor or a Subcontractor, Sub-subcontractor or their agents or employees or any other 

persons or entities performing portions of the Work under direct or indirect contract with the Contractor, for any of the 

following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires substantially all 

Work to be stopped; or 

.2 An act of government, such as a declaration of national emergency that requires substantially all Work to 

be stopped. 
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.3 Because the Architect has not issued a Certificate for Payment and has not notified the Contractor of the 

reason for withholding certification as provided in Section 9.4.1 or because the Owner has not made 

payment on a Certificate for Payment within the time stated in the Contract Documents and the Contractor 

has stopped work in accordance with Section 9.7 

3.113 Insert the following at the end of Section 14.1.3:  

Any adjustment to the Contract Sum pursuant to this Section shall be made in accordance with the requirements of 

Article 7. 

3.114 In Section 14.1.4, replace the word “repeatedly” with the word “persistently.”  

3.115 Delete Section 14.2.1 and substitute the following: 

14.2.1  The Owner may terminate the Contract if the Contractor 

.1 repeatedly refuses or fails to supply enough properly skilled workers or proper materials, or otherwise 

fails to prosecute the Work, or any separable part of the Work, with the diligence, resources and skill that 

will ensure its completion within the time specified in the Contract Documents, including any authorized 

adjustments; 

.2 fails to make payment to Subcontractors for materials or labor in accordance with the Contract Documents 

and the respective agreements between the Contractor and the Subcontractors; 

.3 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 

of a public authority; or 

.4 otherwise is guilty of substantial breach of a provision of the Contract Documents.  

3.116 In Section 14.2.2, delete the parenthetical statement “, upon certification by the Initial Decision Maker that sufficient 

cause exists to justify such action," immediately following the word “Owner” in the first line.  

3.117 In Section 14.2.4, replace the words “Initial Decision Maker” with the word “Architect” 

3.118 Add the following Section 14.2.5:  

14.2.5  If, after termination for cause, it is determined that the Owner lacked justification to terminate under Section 

14.2.1, or that the Contractor’s default was excusable, the rights and obligations of the parties shall be the same as if 

the termination had been issued for the convenience of the Owner under Section 14.4. 

3.119 Delete the second sentence of Section 14.3.2 and substitute the following: 

Any adjustment to the Contract Sum made pursuant to this section shall be made in accordance with the requirements 

of Article 7.3.3. 

3.120 Delete Section 14.4.1 and substitute the following: 

14.4.1  The Owner may, at any time, terminate the Contract, in whole or in part for the Owner’s convenience and 

without cause.  The Owner shall give written notice of the termination to the Contractor specifying the part of the 

Contract terminated and when termination becomes effective. 

3.121 Delete Section 14.4.2 and substitute the following: 

14.4.2  Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 

Contractor shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work;  

.3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 

terminate all existing subcontracts and purchase orders and enter into no further subcontracts and 

purchase orders; and 

.4 complete the performance of the Work not terminated, if any. 

3.122 Delete Section 14.4.3 and substitute the following:  

14.4.3  In case of such termination for the Owner’s convenience, the Contractor shall be entitled to receive payment 

for Work executed, costs incurred by reason of such termination, and any other adjustments otherwise allowed by the 

Contract.  Any adjustment to the Contract Sum made pursuant to this Section 14.4 shall be made in accordance with 

the requirements of Article 7.3.3. 
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3.123 Add the following Sections 14.4.4, 14.4.5, and 14.5: 

14.4.4  Contractor's failure to include an appropriate termination for convenience clause in any subcontract shall not (i) 

affect the Owner's right to require the termination of a subcontract, or (ii) increase the obligation of the Owner beyond 

what it would have been if the subcontract had contained an appropriate clause. 

14.4.5  Upon written consent of the Contractor, the Owner may reinstate the terminated portion of this Contract in 

whole or in part by amending the notice of termination if it has been determined that:  

.1 the termination was due to withdrawal of funding by the General Assembly, Governor, or State Fiscal 

Accountability Authority or the need to divert project funds to respond to an emergency as defined by 

Regulation 19-445.2110(B) of the South Carolina Code of Regulations, as amended; 

.2 funding for the reinstated portion of the work has been restored;  

.3 circumstances clearly indicate a requirement for the terminated work; and 

.4 reinstatement of the terminated work is advantageous to the Owner. 

14.5  CANCELLATION AFTER AWARD BUT PRIOR TO PERFORMANCE 

Pursuant to Title 11, Chapter 35 and Regulation 19-445.2085 of the South Carolina Code of Laws and Regulations, as 

amended, this contract may be canceled after award but prior to performance.  

3.124 Insert the following sentence after the second sentence of Section 15.1.1:  

A voucher, invoice, payment application or other routine request for payment that is not in dispute when submitted is 

not a Claim under this definition. 

3.125 Delete Section 15.1.2 and substitute the following:  

15.1.2  NOTICE OF CLAIMS 

Claims by either the Owner or Contractor must be initiated by written notice to the other party and to the Architect.  

Such notice shall include sufficient information to advise the Architect and other party of the circumstances giving rise 

to the claim, the specific contractual adjustment or relief requested and the basis of such request.  Claims by either 

party arising prior to the date final payment is due must be initiated within 21 days after occurrence of the event giving 

rise to such Claim or within 21 days after the claimant first recognizes the condition giving rise to the Claim, 

whichever is later except as stated for adverse weather days in Section 15.1.5.2.  By failing to give written notice of a 

Claim within the time required by this Section, a party expressly waives its claim.  

3.126 Delete Section 15.1.3 and substitute the following:  

15.1.3  CONTINUING CONTRACT PERFORMANCE 

Pending final resolution of a Claim, including any administrative review allowed under Section 15.6, except as 

otherwise agreed in writing or as provided in Section 9.7 and Article 14, the Contractor shall proceed diligently with 

performance of the Contract and the Owner shall continue to make payments in accordance with the Contract 

Documents.  The Architect will issue Certificates for Payment in accordance with the initial decisions and 

determinations of the Architect.  

3.127 Insert the following at the end of Section 15.1.5.1:  

Claims for an increase in the Contract Time shall be based on one additional calendar day for each full calendar day 

that the Contractor is prevented from working. 

3.128 Insert the following Sub-Sections at the end of Section 15.1.5.2:  

.1 Claims for adverse weather shall be based on actual weather conditions at the job site or other place of 

performance of the Work, as documented in the Contractor's job site log. 

.2 For the purpose of this Contract, a total of five (5) days per calendar month (non-cumulative) shall be anticipated 

as ''adverse weather'' at the job site, and such time will not be considered justification for an extension of time.  If, 

in any month, adverse weather develops beyond the five (5) days, the Contractor shall be allowed to claim 

additional days to compensate for the excess weather delays only to the extent of the impact on the approved 

construction schedule and days the contractor was already scheduled to work.  The remedy for this condition is for 

an extension of time only and is exclusive of all other rights and remedies available under the Contract Documents 

or imposed or available by law.  

.3 The Contractor shall submit monthly with their pay application all claims for adverse weather conditions that 

occurred during the previous month.  The Architect shall review each monthly submittal in accordance with 

Section 15.5 and inform the Contractor and the Owner promptly of its evaluation.  Approved days shall be 

included in the next Change Order issued by the Architect.  Adverse weather conditions not claimed within the 

time limits of this Subparagraph shall be considered to be waived by the Contractor.  Claims will not be allowed 

for adverse weather days that occur after the scheduled (original or adjusted) date of Substantial Completion.  
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3.129 Delete Section 15.1.6 and substitute the following:  

15.1.6  CLAIMS FOR LISTED DAMAGES 

Notwithstanding any other provision of the Contract Documents, including Section 1.2.1, but subject to a duty of good 

faith and fair dealing, the Contractor and Owner waive Claims against each other for listed damages arising out of or 

relating to this Contract.  

15.1.6.1  For the Owner, listed damages are (i) lost revenue and profit, (ii) losses resulting from injury to business or 

reputation, (iii) additional or escalated overhead and administration expenses, (iv) additional financing costs, (v) costs 

suffered by a third party unable to commence work, (vi) attorney's fees, (vii) any interest, except to the extent allowed 

by Section 13.6 (Interest), (viii) lost revenue and profit for lost use of the property, (ix) costs resulting from lost 

productivity or efficiency. 

15.1.6.2  For the Contractor, listed damages are (i) lost revenue and profit, (ii) losses resulting from injury to business 

or reputation, (iii) additional or escalated overhead and administration expenses, (iv) additional financing costs, (v) 

attorney's fees, (vi) any interest, except to the extent allowed by Section 13.6 (Interest); (vii) unamortized equipment 

costs; and, (viii) losses incurred by subcontractors for the types of damages the Contractor has waive as against the 

Owner.  Without limitation, this mutual waiver is applicable to all damages due to either party’s termination in 

accordance with Article 14.  

15.1.6.3  Nothing contained in this Section shall be deemed to preclude an award of liquidated damages, when 

applicable, in accordance with the requirements of the Contract Documents. This mutual waiver is not applicable to 

amounts due or obligations under Section 3.18 (Indemnification). 

3.130 Add the following Section 15.1.7: 

15.1.7  WAIVER OF CLAIMS AGAINST THE ARCHITECT 

Notwithstanding any other provision of the Contract Documents, including Section 1.2.1, but subject to a duty of good 

faith and fair dealing, the Contractor waives all claims against the Architect and any other design professionals who 

provide design and/or project management services to the Owner, either directly or as independent contractors or 

subcontractors to the Architect, for listed damages arising out of or relating to this Contract.  The listed damages are (i) 

lost revenue and profit, (ii) losses resulting from injury to business or reputation, (iii) additional or escalated overhead 

and administration expenses, (iv) additional financing costs, (v) attorney's fees, (vi) any interest; (vii) unamortized 

equipment costs; and, (viii) losses incurred by subcontractors for the types of damages the Contractor has waive as 

against the Owner. This mutual waiver is not applicable to amounts due or obligations under Section 3.18 

(Indemnification). 

3.131 Delete the language of Sections 15.2, 15.3, and 15.4, including all Sub-Sections, and substitute the word 

“Reserved” for the deleted language of each Section and Sub-Section.  

3.132 Add the following Sections 15.5 and 15.6 with their sub-sections:  

15.5 CLAIM AND DISPUTES - DUTY OF COOPERATION, NOTICE, AND ARCHITECTS INITIAL 

DECISION 

15.5.1 Contractor and Owner are fully committed to working with each other throughout the Project to avoid 

or minimize claims.  To further this goal, Contractor and Owner agree to communicate regularly with 

each other and the Architect at all times notifying one another as soon as reasonably possible of any 

issue that if not addressed may cause loss, delay, and/or disruption of the Work.  If claims do arise, 

Contractor and Owner each commit to resolving such claims in an amicable, professional, and 

expeditious manner to avoid unnecessary losses, delays, and disruptions to the Work. 

15.5.2 Claims shall first be referred to the Architect for initial decision.  An initial decision shall be required 

as a condition precedent to resolution pursuant to Section 15.6 of any Claim arising prior to the date of 

final payment, unless 30 days have passed after the Claim has been referred to the Architect with no 

decision having been rendered, or after all the Architect’s requests for additional supporting data have 

been answered, whichever is later.  The Architect will not address claims between the Contractor and 

persons or entities other than the Owner. 

15.5.3 The Architect will review Claims and within ten days of the receipt of a Claim (1) request additional 

supporting data from the claimant or a response with supporting data from the other party or (2) render 

an initial decision in accordance with Section 15.5.5.   
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15.5.4 If the Architect requests a party to provide a response to a Claim or to furnish additional supporting 

data, such party shall respond, within ten days after receipt of such request, and shall either (1) provide 

a response on the requested supporting data, (2) advise the Architect when the response or supporting 

data will be furnished or (3) advise the Architect that all supporting data has already been provided.  

Upon receipt of the response or supporting data, the Architect will render an initial decision in 

accordance with Section 15.5.5. 

15.5.5 The Architect will render an initial decision in writing; (1) stating the reasons therefor; and (2) 

notifying the parties of any change in the Contract Sum or Contract Time or both.  The Architect will 

deliver the initial decision to the parties within two weeks of receipt of any response or supporting data 

requested pursuant to Section 16.4 or within such longer period as may be mutually agreeable to the 

parties.  If the parties accept the initial decision, the Architect shall prepare a Change Order with 

appropriate supporting documentation for the review and approval of the parties and the Office of State 

Engineer.  If either the Contractor, Owner, or both, disagree with the initial decision, the Contractor 

and Owner shall proceed with dispute resolution in accordance with the provisions of Section 15.6. 

15.5.6 In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the 

surety, if any, of the nature and amount of the Claim.  If the Claim relates to a possibility of a 

Contractor’s default, the Owner may, but is not obligated to, notify the surety and request the surety’s 

assistance in resolving the controversy. 

15.6 DISPUTE RESOLUTION 

15.6.1 If a claim is not resolved pursuant to Section 15.5 to the satisfaction of either party, both parties shall 

attempt to resolve the dispute at the field level through discussions between Contractor’s 

Representative and Owner’s Representative.  If a dispute cannot be resolved through Contractor’s 

Representative and Owner’s Representative, then the Contractor’s Senior Representative and the 

Owner’s Senior Representative, upon the request of either party, shall meet as soon as conveniently 

possible, but in no case later than twenty-one days after such a request is made, to attempt to resolve 

such dispute.  Prior to any meetings between the Senior Representatives, the parties will exchange 

relevant information that will assist the parties in resolving their dispute.  The meetings required by 

this Section are a condition precedent to resolution pursuant to Section 15.6.2. 

15.6.2 If after meeting in accordance with the provisions of Section 15.6.1, the Senior Representatives 

determine that the dispute cannot be resolved on terms satisfactory to both the Contractor and the 

Owner, then either party may submit the dispute by written request to South Carolina’s Chief 

Procurement Officer for Construction (CPOC).  Except as otherwise provided in Article 15, all claims, 

claims, or controversies relating to the Contract shall be resolved exclusively by the appropriate Chief 

Procurement Officer in accordance with Title 11, Chapter 35, Article 17 of the South Carolina Code of 

Laws, or in the absence of jurisdiction, only in the Court of Common Pleas for, or in the absence of 

jurisdiction a federal court located in, Richland County, State of South Carolina. Contractor agrees that 

any act by the State regarding the Contract is not a waiver of either the State’s sovereign immunity or 

the State’s immunity under the Eleventh Amendment of the United State's Constitution. 

15.6.3 If any party seeks resolution to a dispute pursuant to Section 15.6.2, the parties shall participate in non-

binding mediation to resolve the claim.  If the claim is governed by Title 11, Chapter 35, Article 17 of 

the South Carolina Code of Laws as amended and the amount in controversy is $100,000.00 or less, 

the CPOC shall appoint a mediator, otherwise, the mediation shall be conducted by an impartial 

mediator selected by mutual agreement of the parties, or if the parties cannot so agree, a mediator 

designated by the American Arbitration Association (“AAA”) pursuant to its Construction Industry 

Mediation Rules.  The mediation will be governed by and conducted pursuant to a mediation 

agreement negotiated by the parties or, if the parties cannot so agree, by procedures established by the 

mediator. 

15.6.4 Without relieving any party from the other requirements of Sections 15.5 and 15.6, either party may 

initiate proceedings in the appropriate forum prior to initiating or completing the procedures required 

by Sections 15.5 and 15.6 if such action is necessary to preserve a claim by avoiding the application of 

any applicable statutory period of limitation or repose.  
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STANDARD SUPPLEMENTARY CONDITIONS  

 21 of 21 OSE Form 00811 

15.6.5 SERVICE OF PROCESS 

Contractor consents that any papers, notices, or process necessary or proper for the initiation or 

continuation of any claims, claims, or controversies relating to the Contract; for any court action in 

connection therewith; or for the entry of judgment on any award made, may be served on Contractor 

by certified mail (return receipt requested) addressed to Contractor at the address provided for the 

Contractor’s Senior Representative or by personal service or by any other manner that is permitted by 

law, in or outside South Carolina.  Notice by certified mail is deemed duly given upon deposit in the 

United States mail. 

3.133 Add the following Article 16:  

ARTICLE 16  PROJECT-SPECIFIC REQUIREMENTS AND INFORMATION 
16.1.  Inspection Requirements: (Indicate the inspection services required by the Contract)  

 Special Inspections are required and are not part of the Contract Sum. (see section 01400)  

 Building Inspections are required and are not part of the Contract Sum. (see section 01400)  

The inspections required for this Work are: 

(Indicate which services are required and the provider) 

 Civil:        

 Structural:        

 Mechanical:        

 Plumbing:        

 Electrical:        

 Gas:        

 Other (list):        

Remarks:        

16.1.1 Contractor shall schedule and request inspections in an orderly and efficient manner and shall notify the 

Owner whenever the Contractor schedules an inspection in accordance with the requirements of Section 16.1. 

Contractor shall be responsible for the cost of inspections scheduled and conducted without the Owner’s knowledge 

and for any increase in the cost of inspections resulting from the inefficient scheduling of inspections. 

16.2 List Cash Allowances, if any. (Refer to attachments as needed If none, enter NONE)  

       

16.3. Requirements for Record Drawings, if any. (Refer to attachments as needed. If none, enter NONE)  

       

16.4. Requirements for Shop Drawings and other submittals, if any, including number, procedure for submission, 

list of materials to be submitted, etc. (Refer to attachments as needed. If none, enter NONE)  

       

16.5. Requirements for signage, on-site office or trailer, utilities, restrooms, etc., in addition to the Contract, if any. 

(Refer to attachments as needed. If none, enter NONE)  

       

16.6. Requirements for Project Cleanup in addition to the Contract, if any. (Refer to attachments as needed. If none, 

enter NONE)  

       

16.7. List all attachments that modify these General Conditions. (If none, enter NONE)  
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APPENDIX C 

CLAUSES FOR USE ON CONSTRUCTION MANAGEMENT AT-RISK 

PROJECTS 

 

C.1 CLAUSES TO BE USED IN REQUEST FOR PROPOSALS 

A. Disclosure of Conflicts of Interest or Unfair Competitive Advantage (2011):  You warrant and represent that 

your offer identifies and explains any unfair competitive advantage you may have in competing for the proposed 

contract and any actual or potential conflicts of interest that may arise from your participation in this 

competition or your receipt of an award.  Without limitation, an unfair competitive advantage exists where a 

contractor competing for award possesses either proprietary information that was obtained from a government 

official without proper authorization or source selection information (as defined in Regulation 19-445.2010(C)) 

that is relevant to the contract but is not available to all competitors, and such information would assist that 

contractor in obtaining the contract.  If you have an unfair competitive advantage or a conflict of interest, the 

state may withhold award.  Before withholding award on these grounds, an offeror will be notified of the 

concerns and provided a reasonable opportunity to respond.  Efforts to avoid or mitigate such concerns, 

including restrictions on future activities, may be considered. 

B. CERTIFICATION OF INDEPENDENT PRICE DETERMINATION:  GIVING FALSE, MISLEADING, OR 

INCOMPLETE INFORMATION ON THIS CERTIFICATION MAY RENDER YOU SUBJECT TO 

PROSECUTION UNDER SECTION 16-9-10 OF THE SOUTH CAROLINA CODE OF LAWS AND OTHER 

APPLICABLE LAWS. 

1. By submitting an offer, the offeror certifies that— 

a. The prices in this offer have been arrived at independently, without, for the purpose of restricting 

competition, any consultation, communication, or agreement with any other offeror or competitor 

relating to— 

(i) Those prices; 

(ii) The intention to submit an offer; or 

(iii) The methods or factors used to calculate the prices offered. 

b. The prices in this offer have not been and will not be knowingly disclosed by the offeror, directly or 

indirectly, to any other offeror or competitor before bid opening (in the case of a sealed bid solicitation) 

or contract award (in the case of a negotiated solicitation) unless otherwise required by law; and 

c. No attempt has been made or will be made by the offeror to induce any other concern to submit or not 

to submit an offer for the purpose of restricting competition. 

2. Each signature on the offer is considered to be a certification by the signatory that the signatory— 

a. Is the person in the offeror’s organization responsible for determining the prices being offered in this 

offer, and that the signatory has not participated and will not participate in any action contrary to 

paragraphs 1.a. through 1.c. of this certification; or 

b. (i) Has been authorized, in writing, to act as agent for the offeror's principals in certifying that those 

principals have not participated, and will not participate in any action contrary to paragraphs 1.a. 

through 1.c. of this certification [As used in this subdivision 2.b.(i), the term "principals" means 

the person(s) in the offeror’s organization responsible for determining the prices offered in this 

bid]; 

(ii) As an authorized agent, does certify that the principals referenced in subdivision 2.b.(i) of this 

certification have not participated, and will not participate, in any action contrary to paragraphs 1.a 

through 1.c. of this certification; and 

(iii) As an agent, has not personally participated, and will not participate, in any action contrary to 

paragraphs 1.a. through 1.c. of this certification. 

3. If the offeror deletes or modifies paragraph 1.b. of this certification, the offeror must furnish with its offer a 

signed statement setting forth in detail the circumstances of the disclosure. 

C. CERTIFICATION REGARDING DEBARMENT AND OTHER RESPONSIBILITY MATTERS: 

1. By submitting an Offer, Offeror certifies, to the best of its knowledge and belief, that- 

a. Offeror and/or any of its Principals- 

(i) Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the 

award of contracts by any state or federal agency;  
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(ii) Have not, within a three-year period preceding this bid, been convicted of or had a civil judgment 

rendered against them for: commission of fraud or a criminal offense in connection with obtaining, 

attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; 

violation of Federal or state antitrust statutes relating to the submission of bids; or commission of 

embezzlement, theft, forgery, bribery, falsification or destruction of records, making false 

statements, tax evasion, or receiving stolen property; and 

(iii) Are not presently indicted for, or otherwise criminally or civilly charged by a governmental entity 

with, commission of any of the offenses enumerated in paragraph 1.a.(i)(b) of this provision. 

b. Offeror has not, within a three-year period preceding this bid, had one or more contracts terminated for 

default by any public (Federal, state, or local) entity. 

2. "Principals," for the purposes of this certification, means officers; directors; owners; partners; and, persons 

having primary management or supervisory responsibilities within a business entity (e.g., general manager; 

plant manager; head of a subsidiary, division, or business segment, and similar positions). 

3. Offeror shall provide immediate written notice to the Procurement Officer if, at any time prior to contract 

award, Offeror learns that its certification was erroneous when submitted or has become erroneous by 

reason of changed circumstances. 

4. If Offeror is unable to certify the representations stated in paragraphs 1.a., Offer must submit a written 

explanation regarding its inability to make the certification.  The certification will be considered in 

connection with a review of the Offeror's responsibility.  Failure of the Offeror to furnish additional 

information as requested by the Procurement Officer may render the Offeror nonresponsible. 

5. Nothing contained in the foregoing shall be construed to require establishment of a system of records in 

order to render, in good faith, the certification required by paragraph (a) of this provision.  The knowledge 

and information of an Offeror is not required to exceed that which is normally possessed by a prudent 

person in the ordinary course of business dealings. 

6. The certification in paragraph 1. of this provision is a material representation of fact upon which reliance 

was placed when making award. If it is later determined that the Offeror knowingly or in bad faith rendered 

an erroneous certification, in addition to other remedies available to the State, the Procurement Officer may 

terminate the contract resulting from this solicitation for default. 

D. ETHICS CERTIFICATE:  By submitting a offer, the offeror certifies that the offeror has and will comply with, 

and has not, and will not, induce a person to violate Title 8, Chapter 13 of the South Carolina Code of Laws, as 

amended (ethics act).  The following statutes require special attention: Section 8-13-700, regarding use of 

official position for financial gain; Section 8-13-705, regarding gifts to influence action of public official; 

Section 8-13-720, regarding offering money for advice or assistance of public official; Sections 8-13-755 and 8-

13-760, regarding restrictions on employment by former public official; Section 8-13-775, prohibiting public 

official with economic interests from acting on contracts; Section 8-13-790, regarding recovery of kickbacks; 

Section 8-13-1150, regarding statements to be filed by consultants; and Section 8-13-1342, regarding 

restrictions on contributions by contractor to candidate who participated in awarding of contract. The state may 

rescind any contract and recover all amounts expended as a result of any action taken in violation of this 

provision.  If contractor participates, directly or indirectly, in the evaluation or award of public contracts, 

including without limitation, change orders or task orders regarding a public contract, contractor shall, if 

required by law to file such a statement, provide the statement required by Section 8-13-1150 to the procurement 

officer at the same time the law requires the statement to be filed. 

E. RESTRICTIONS APPLICABLE TO OFFERORS & GIFTS: Violation of these restrictions may result in 

disqualification of your bid, suspension or debarment, and may constitute a violation of the state Ethics Act. 

1. After issuance of the solicitation, offeror agrees not to discuss this procurement activity in any way with 

the Owner or its employees, agents or officials.  All communications must be solely with the Procurement 

Officer.  This restriction may be lifted by express written permission from the Procurement Officer. This 

restriction expires once a contract has been formed. 

2. Unless otherwise approved in writing by the Procurement Officer, offeror agrees not to give anything to 

the Owner, any affiliated organizations, or the employees, agents or officials of either, prior to award. 

3. Offeror acknowledges that the policy of the State is that a governmental body should not accept or solicit a 

gift, directly or indirectly, from a donor if the governmental body has reason to believe the donor has or is 

seeking to obtain contractual or other business or financial relationships with the governmental body. 

Regulation 19-445.2165(C) broadly defines the term donor. 
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F. NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX WITHHOLDING 

(IMPORTANT TAX NOTICE - NONRESIDENTS ONLY): 

1. Withholding Requirements for Payments to Nonresidents: Section 12-8-550 of the South Carolina Code of 

Laws requires persons hiring or contracting with a nonresident conducting a business or performing 

personal services of a temporary nature within South Carolina to withhold 2% of each payment made to the 

nonresident. 

2. The withholding requirement does not apply to: 

a. payments on purchase orders for tangible personal property when the payments are not accompanied by 

services to be performed in South Carolina, 

b. nonresidents who are not conducting business in South Carolina, 

c. nonresidents for contracts that do not exceed $10,000 in a calendar year, or 

d. payments to a nonresident who 

(i) registers with either the S.C. Department of Revenue or the S.C. Secretary of State and 

(ii) submits a Nonresident Taxpayer Registration Affidavit - Income Tax Withholding, Form I-312 to 

the person letting the contract. 

3. For information about other withholding requirements (e.g., employee withholding), contact the 

Withholding Section at the South Carolina Department of Revenue at 803-898-5383 or visit the 

Department's website at: www.sctax.org  

4. This notice is for informational purposes only.  This Owner does not administer and has no authority over 

tax issues.  All registration questions should be directed to the License and Registration Section at 803-898-

5872 or to the South Carolina Department of Revenue, Registration Unit, Columbia, S.C. 29214-0140.  All 

withholding questions should be directed to the Withholding Section at 803-898- 5383.  

5. Please see the "NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX 

WITHHOLDING" form (Form Number I-312) located at:  http://www.sctax.org/forms/withholding/i-

312-form  

G. SUBMITTING CONFIDENTIAL INFORMATION: 

1. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the word "CONFIDENTIAL" every page, or portion thereof, that Offeror 

contends contains information that is exempt from public disclosure because it is either  

a. a trade secret as defined in Section 30-4-40(a)(1), or 

b. privileged & confidential, as that phrase is used in Section 11-35-410. 

2. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the words "TRADE SECRET" every page, or portion thereof, that Offeror 

contends contains a trade secret as that term is defined by Section 39-8-20 of the Trade Secrets Act. 

3. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the word "PROTECTED" every page, or portion thereof, that Offeror contends is 

protected by Section 11-35-1810. 

4. All markings must be conspicuous; use color, bold, underlining, or some other method in order to 

conspicuously distinguish the mark from the other text.  Do not mark your entire bid as confidential, trade 

secret, or protected!  If your bid or any part thereof, is improperly marked as confidential or trade secret or 

protected, the State may, in its sole discretion, determine it nonresponsive.  If only portions of a page are 

subject to some protection, do not mark the entire page. 

5. By submitting a response to this solicitation, Offeror  

a. agrees to the public disclosure of every page of every document regarding this solicitation or request 

that was submitted at any time prior to entering into a contract (including, but not limited to, documents 

contained in a response, documents submitted to clarify a response, & documents submitted during 

negotiations), unless the page is conspicuously marked "TRADE SECRET" or "CONFIDENTIAL" or 

"PROTECTED", 

b. agrees that any information not marked, as required by these bidding instructions, as a "Trade Secret" is 

not a trade secret as defined by the Trade Secrets Act, and 

c. agrees that, notwithstanding any claims or markings otherwise, any prices, commissions, discounts, or 

other financial figures used to determine the award, as well as the final contract amount, are subject to 

public disclosure. 
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6. In determining whether to release documents, the State will detrimentally rely on Offeror’s marking of 

documents, as required by these bidding instructions, as being either "Confidential" or "Trade Secret" or 

"PROTECTED". 

7. By submitting a response, Offeror agrees to defend, indemnify & hold harmless the State of South Carolina, 

its officers & employees, from every claim, demand, loss, expense, cost, damage or injury, including 

attorney’s fees, arising out of or resulting from the State withholding information that Offeror marked as 

"confidential" or "trade secret" or "PROTECTED". 

H. SOLICITATION INFORMATION FROM SOURCES OTHER THAN OFFICIAL SOURCE: South Carolina 

Business Opportunities (SCBO) is the official state government publication for State of South Carolina 

solicitations. Any information on State agency solicitations obtained from any other source is unofficial and any 

reliance placed on such information is at the offeror’s sole risk and is without recourse under the South Carolina 

Consolidated Procurement Code. 

I. TAX CREDIT FOR SUBCONTRACTING WITH MINORITY FIRMS: Pursuant to Section 12-6-3350, 

taxpayers, who utilize certified minority subcontractors, may take a tax credit equal to 4% of the payments they 

make to said subcontractors. The payments claimed must be based on work performed directly for a South 

Carolina state contract. The credit is limited to a maximum of fifty thousand dollars annually. The taxpayer is 

eligible to claim the credit for 10 consecutive taxable years beginning with the taxable year in which the first 

payment is made to the subcontractor that qualifies for the credit. After the above ten consecutive taxable years, 

the taxpayer is no longer eligible for the credit. The credit may be claimed on Form TC-2, "Minority Business 

Credit." A copy of the subcontractor's certificate from the Governor's Office of Small and Minority Business 

(OSMBA) is to be attached to the contractor's income tax return. Taxpayers must maintain evidence of work 

performed for a State contract by the minority subcontractor. Questions regarding the tax credit and how to file 

are to be referred to: SC Department of Revenue, Research and Review, Phone: (803) 898-5786, Fax: (803) 898-

5888. The subcontractor must be certified as to the criteria of a "Minority Firm" by the Governor's Office of 

Small and Minority Business Assistance (OSMBA). Certificates are issued to subcontractors upon successful 

completion of the certification process. Questions regarding subcontractor certification are to be referred to: 

Governor's Office of Small and Minority Business Assistance, Phone: (803) 734-0657, Fax: (803) 734-2498. 

Reference: SC §11-35-5010 – Definition for Minority Subcontractor & SC §11-35-5230 (B) – Regulations for 

Negotiating with State Minority Firms. 

J. CLARIFICATION (NOV 2007): Pursuant to Section 11-35-1520(8), the Procurement Officer may elect to 

communicate with you after opening for the purpose of clarifying either your offer or the requirements of the 

solicitation. Such communications may be conducted only with offerors who have submitted an offer which 

obviously conforms in all material aspects to the solicitation. Clarification of an offer must be documented in 

writing and included with the offer. Clarifications may not be used to revise an offer or the solicitation. [Section 

11-35-1520(8); R.19-445.2080]  

K. DISCUSSIONS & NEGOTIATIONS (NOV 2007): Submit your best terms from a cost or price and from a 

technical standpoint. Your proposal may be evaluated and your offer accepted without any discussions, 

negotiations, or prior notice. Ordinarily, nonresponsive proposals will be rejected outright. Nevertheless, the 

State may elect to conduct discussions, including the possibility of limited proposal revisions, but only for those 

proposals reasonably susceptible of being selected for award. If improper revisions are submitted, the State may 

elect to consider only your unrevised initial proposal. [11-35-1530(6); R.19-445.2095(I)] The State may also 

elect to conduct negotiations, beginning with the highest ranked offeror, or seek best and final offers, as 

provided in Section 11-35-1530(8). If negotiations are conducted, the State may elect to disregard the 

negotiations and accept your original proposal. 

L. IRAN DIVESTMENT ACT - CERTIFICATION (JAN 2015): (a) The Iran Divestment Act List is a list 

published by the Board pursuant to Section 11-57-310 that identifies persons engaged in investment activities in 

Iran.  Currently, the list is available at the following URL: http://procurement.sc.gov/PS/PS-iran-

divestment.phtm(.) Section 11-57-310 requires the government to provide a person ninety days written notice 

before he is included on the list.  The following representation, which is required by Section 11-57-330(A), is a 

material inducement for the State to award a contract to you.  (b) By signing your Offer, you certify that, as of 

the date you sign, you are not on the then-current version of the Iran Divestment Act List.  (c) You must notify 

the Procurement Officer immediately if, at any time before posting of a final statement of award, you are added 

to the Iran Divestment Act List. 

M. OPEN TRADE REPRESENTATION (JUN 2015):  By submitting an Offer, Offeror represents that Offeror is 

not currently engaged in the boycott of a person or an entity based in or doing business with a jurisdiction with 

whom South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [02-2A083-1] 
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C.2 CLAUSES TO BE USED IN CONTRACT: 

A. Economic Conflict of Interest (2011):  A contractor shall not have or exercise any official responsibility 

regarding a public contract in which the contractor, or a business with which he is associated, has an economic 

interest.  A person working for contractor shall not have or exercise any official responsibility regarding a public 

contract in which the person, an individual with whom he is associated, or his family members have an 

economic interest.  If contractor is asked by any person to violate, or does violate, either of these restrictions, 

contractor shall immediately communicate such information to the procurement officer.  The state may rescind, 

and recover any amount expended as a result of, any action taken or contract entered in violation of this 

provision.  The terms "business with which he is associated," "economic interest," "family member," 

"immediate family," "individual with whom he is associated," "official responsibility" and "person" have the 

meanings provided in Section 8-13-100. 

B. ILLEGAL IMMIGRATION: 

1. Contractor certifies and agrees that it will comply with the applicable requirements of Title 8, Chapter 14 of 

the South Carolina Code of Laws and agrees to provide to the State upon request any documentation 

required to establish either that: 

a. Title 8, Chapter 14 is inapplicable both to Contractor and its subcontractors or sub-subcontractors; or  

b. Contractor and its subcontractors or sub-subcontractors are in compliance with Title 8, Chapter 14. 

Pursuant to Section 8-14-60, "A person who knowingly makes or files any false, fictitious, or 

fraudulent document, statement, or report pursuant to this chapter is guilty of a felony and, upon 

conviction, must be fined within the discretion of the court or imprisoned for not more than five years, 

or both." 

2. Contractor agrees to include in any contracts with its subcontractors language requiring its subcontractors to 

a. comply with the applicable requirements of Title 8, Chapter 14, and  

b. include in their contracts with the sub-subcontractors language requiring the sub-subcontractors to 

comply with the applicable requirements of Title 8, Chapter 14. (An overview is available at 

www.procurement.sc.gov) 

C. DRUG-FREE WORKPLACE:  The Contractor certifies to the Owner that Contractor will provide a Drug-Free 

Workplace, as required by Title 44, Chapter 107 of the South Carolina Code of Laws, as amended. 

D. FALSE CLAIMS:  According to the S.C. Code of Laws § 16-13-240, "a person who by false pretense or 

representation obtains the signature of a person to a written instrument or obtains from another person any 

chattel, money, valuable security, or other property, real or personal, with intent to cheat and defraud a person of 

that property is guilty" of a crime. 

E. NON-INDEMNIFICATION:  Any term or condition is void to the extent it requires the State to indemnify 

anyone.  It is unlawful for a person charged with disbursements of state funds appropriated by the General 

Assembly to exceed the amounts and purposes stated in the appropriations. (§ 11-9-20) It is unlawful for an 

authorized public officer to enter into a contract for a purpose in which the sum is in excess of the amount 

appropriated for that purpose.  It is unlawful for an authorized public officer to divert or appropriate the funds 

arising from any tax levied and collected for any one fiscal year to the payment of an indebtedness contracted or 

incurred for a previous year. (§ 11-1-40) 

F. PRICING DATA AND AUDIT  

1. Cost or Pricing Data - Upon request of the Owner or Architect, Contractor shall submit cost or pricing data 

prior to execution of a Modification which exceeds $100,000. Contractor shall certify that, to the best of its 

knowledge and belief, the cost or pricing data submitted is accurate, complete, and current as of a mutually 

determined specified date prior to the date of pricing the Modification.  Contractor’s price, including profit, 

shall be adjusted to exclude any significant sums by which such price was increased because Contractor 

furnished cost or pricing data that was inaccurate, incomplete, or not current as of the date specified by the 

parties.  Notwithstanding Subparagraph 9.10.4, such adjustments may be made after final payment to the 

Contractor.  

2. Cost or pricing data means all facts that, as of the date specified by the parties, prudent buyers and sellers 

would reasonably expect to affect price negotiations significantly.  Cost or pricing data are factual, not 

judgmental; and are verifiable.  While they do not indicate the accuracy of the prospective contractor's 

judgment about estimated future costs or projections, they do include the data forming the basis for that 

judgment.  Cost or pricing data are more than historical accounting data; they are all the facts that can be 

reasonably expected to contribute to the soundness of estimates of future costs and to the validity of 

determinations of costs already incurred.  
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3. Records Retention - As used in Section 7.6, the term "records" means any books or records that relate to 

cost or pricing data that Contractor is required to submit pursuant to Section 7.6.1.  Contractor shall 

maintain records for three years from the date of final payment, or longer if requested by the chief 

procurement officer.  The Owner may audit Contractor’s records at reasonable times and places. 

G. IRAN DIVESTMENT ACT – ONGOING OBLIGATIONS – (JAN 2015):  (a) You must notify the 

procurement officer immediately if, at any time during the contract term, you are added to the Iran Divestment 

Act List.  (b) Consistent with Section 11-57-330(B), you shall not contract with any person to perform a part of 

the Work, if, at the time you enter into the subcontract, that person is on the then-current version of the Iran 

Divestment Act List. 

H. OPEN TRADE (JUN 2015):  During the contract term, including any renewals or extensions, Contractor will 

not engage in the boycott of a person or an entity based in or doing business with a jurisdiction with whom 

South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [07-7A053-1] 
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APPENDIX D 

CLAUSES FOR USE ON DESIGN-BUILD PROJECTS 

 

D.1 CLAUSES TO BE USED IN REQUEST FOR PROPOSALS: 

A. Disclosure of Conflicts of Interest or Unfair Competitive Advantage (2011):  You warrant and represent that 

your offer identifies and explains any unfair competitive advantage you may have in competing for the proposed 

contract and any actual or potential conflicts of interest that may arise from your participation in this 

competition or your receipt of an award.  Without limitation, an unfair competitive advantage exists where a 

contractor competing for award possesses either proprietary information that was obtained from a government 

official without proper authorization or source selection information (as defined in Regulation 19-445.2010(C)) 

that is relevant to the contract but is not available to all competitors, and such information would assist that 

contractor in obtaining the contract.  If you have an unfair competitive advantage or a conflict of interest, the 

state may withhold award.  Before withholding award on these grounds, an offeror will be notified of the 

concerns and provided a reasonable opportunity to respond. Efforts to avoid or mitigate such concerns, 

including restrictions on future activities, may be considered. 

B. CERTIFICATION OF INDEPENDENT PRICE DETERMINATION: GIVING FALSE, MISLEADING, OR 

INCOMPLETE INFORMATION ON THIS CERTIFICATION MAY RENDER YOU SUBJECT TO 

PROSECUTION UNDER SECTION 16-9-10 OF THE SOUTH CAROLINA CODE OF LAWS AND OTHER 

APPLICABLE LAWS. 

1. By submitting an offer, the offeror certifies that— 

a. The prices in this offer have been arrived at independently, without, for the purpose of restricting 

competition, any consultation, communication, or agreement with any other offeror or competitor 

relating to— 

(i) Those prices; 

(ii) The intention to submit an offer; or 

(iii) The methods or factors used to calculate the prices offered. 

b. The prices in this offer have not been and will not be knowingly disclosed by the offeror, directly or 

indirectly, to any other offeror or competitor before bid opening (in the case of a sealed bid solicitation) 

or contract award (in the case of a negotiated solicitation) unless otherwise required by law; and 

c. No attempt has been made or will be made by the offeror to induce any other concern to submit or not 

to submit an offer for the purpose of restricting competition. 

2. Each signature on the offer is considered to be a certification by the signatory that the signatory— 

a. Is the person in the offeror’s organization responsible for determining the prices being offered in this 

offer, and that the signatory has not participated and will not participate in any action contrary to 

paragraphs 1.A through 1.C of this certification; or 

b. (i) Has been authorized, in writing, to act as agent for the offeror's principals in certifying that those 

principals have not participated, and will not participate in any action contrary to paragraphs 1.a 

through 1.c of this certification [As used in this subdivision 2.b.i, the term "principals" means the 

person(s) in the offeror’s organization responsible for determining the prices offered in this bid]; 

(ii) As an authorized agent, does certify that the principals referenced in subdivision 2.b.i of this 

certification have not participated, and will not participate, in any action contrary to paragraphs 1.a 

through 1.c of this certification; and 

(iii) As an agent, has not personally participated, and will not participate, in any action contrary to 

paragraphs 1.a through 1.c of this certification. 

3. If the offeror deletes or modifies paragraph 1.b of this certification, the offeror must furnish with its offer a 

signed statement setting forth in detail the circumstances of the disclosure. 

C. CERTIFICATION REGARDING DEBARMENT AND OTHER RESPONSIBILITY MATTERS: 

1. By submitting an Offer, Offeror certifies, to the best of its knowledge and belief, that- 

a. Offeror and/or any of its Principals- 

(i) Are not presently debarred, suspended, proposed for debarment, or declared ineligible for the 

award of contracts by any state or federal agency; 
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(ii) Have not, within a three-year period preceding this bid, been convicted of or had a civil judgment 

rendered against them for: commission of fraud or a criminal offense in connection with obtaining, 

attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; 

violation of Federal or state antitrust statutes relating to the submission of bids; or commission of 

embezzlement, theft, forgery, bribery, falsification or destruction of records, making false 

statements, tax evasion, or receiving stolen property; and 

(iii) Are not presently indicted for, or otherwise criminally or civilly charged by a governmental entity 

with, commission of any of the offenses enumerated in paragraph 1.a.(i)(b) of this provision. 

b. Offeror has not, within a three-year period preceding this bid, had one or more contracts terminated for 

default by any public (Federal, state, or local) entity. 

2. "Principals," for the purposes of this certification, means officers; directors; owners; partners; and, persons 

having primary management or supervisory responsibilities within a business entity (e.g., general manager; 

plant manager; head of a subsidiary, division, or business segment, and similar positions). 

3. Offeror shall provide immediate written notice to the Procurement Officer if, at any time prior to contract 

award, Offeror learns that its certification was erroneous when submitted or has become erroneous by 

reason of changed circumstances. 

4. If Offeror is unable to certify the representations stated in paragraphs 1.a., Offer must submit a written 

explanation regarding its inability to make the certification.  The certification will be considered in 

connection with a review of the Offeror's responsibility.  Failure of the Offeror to furnish additional 

information as requested by the Procurement Officer may render the Offeror nonresponsible. 

5. Nothing contained in the foregoing shall be construed to require establishment of a system of records in 

order to render, in good faith, the certification required by paragraph (a) of this provision.  The knowledge 

and information of an Offeror is not required to exceed that which is normally possessed by a prudent 

person in the ordinary course of business dealings. 

6. The certification in paragraph 1 of this provision is a material representation of fact upon which reliance 

was placed when making award. If it is later determined that the Offeror knowingly or in bad faith rendered 

an erroneous certification, in addition to other remedies available to the State, the Procurement Officer may 

terminate the contract resulting from this solicitation for default. 

D. ETHICS CERTIFICATE: By submitting a offer, the offeror certifies that the offeror has and will comply with, 

and has not, and will not, induce a person to violate Title 8, Chapter 13 of the South Carolina Code of Laws, as 

amended (ethics act). The following statutes require special attention: Section 8-13-700, regarding use of official 

position for financial gain; Section 8-13-705, regarding gifts to influence action of public official; Section 8-13-

720, regarding offering money for advice or assistance of public official; Sections 8-13-755 and 8-13-760, 

regarding restrictions on employment by former public official; Section 8-13-775, prohibiting public official 

with economic interests from acting on contracts; Section 8-13-790, regarding recovery of kickbacks; Section 8-

13-1150, regarding statements to be filed by consultants; and Section 8-13-1342, regarding restrictions on 

contributions by contractor to candidate who participated in awarding of contract. The state may rescind any 

contract and recover all amounts expended as a result of any action taken in violation of this provision. If 

contractor participates, directly or indirectly, in the evaluation or award of public contracts, including without 

limitation, change orders or task orders regarding a public contract, contractor shall, if required by law to file 

such a statement, provide the statement required by Section 8-13-1150 to the procurement officer at the same 

time the law requires the statement to be filed. 

E. RESTRICTIONS APPLICABLE TO OFFERORS & GIFTS: Violation of these restrictions may result in 

disqualification of your bid, suspension or debarment, and may constitute a violation of the state Ethics Act. 

1. After issuance of the solicitation, offeror agrees not to discuss this procurement activity in any way with 

the Owner or its employees, agents or officials.  All communications must be solely with the Procurement 

Officer.  This restriction may be lifted by express written permission from the Procurement Officer. This 

restriction expires once a contract has been formed. 

2. Unless otherwise approved in writing by the Procurement Officer, offeror agrees not to give anything to 

the Owner, any affiliated organizations, or the employees, agents or officials of either, prior to award. 

3. Offeror acknowledges that the policy of the State is that a governmental body should not accept or solicit a 

gift, directly or indirectly, from a donor if the governmental body has reason to believe the donor has or is 

seeking to obtain contractual or other business or financial relationships with the governmental body. 

Regulation 19-445.2165(C) broadly defines the term donor. 
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F. NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX WITHHOLDING 

(IMPORTANT TAX NOTICE - NONRESIDENTS ONLY): 

1. Withholding Requirements for Payments to Nonresidents: Section 12-8-550 of the South Carolina Code of 

Laws requires persons hiring or contracting with a nonresident conducting a business or performing 

personal services of a temporary nature within South Carolina to withhold 2% of each payment made to the 

nonresident. 

2. The withholding requirement does not apply to: 

a. payments on purchase orders for tangible personal property when the payments are not accompanied by 

services to be performed in South Carolina, 

b. nonresidents who are not conducting business in South Carolina, 

c. nonresidents for contracts that do not exceed $10,000 in a calendar year, or 

d. payments to a nonresident who 

(i) registers with either the S.C. Department of Revenue or the S.C. Secretary of State and 

(ii) submits a Nonresident Taxpayer Registration Affidavit - Income Tax Withholding, Form I-312 to 

the person letting the contract. 

3. For information about other withholding requirements (e.g., employee withholding), contact the 

Withholding Section at the South Carolina Department of Revenue at 803-898-5383 or visit the 

Department's website at: www.sctax.org  

4. This notice is for informational purposes only.  This Owner does not administer and has no authority over 

tax issues.  All registration questions should be directed to the License and Registration Section at 803-898-

5872 or to the South Carolina Department of Revenue, Registration Unit, Columbia, S.C. 29214-0140.  All 

withholding questions should be directed to the Withholding Section at 803-898- 5383.  

5. Please see the "NONRESIDENT TAXPAYER REGISTRATION AFFIDAVIT INCOME TAX 

WITHHOLDING" form (Form Number I-312) located at:  http://www.sctax.org/forms/withholding/i-

312-form  

G. SUBMITTING CONFIDENTIAL INFORMATION: 

1. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the word "CONFIDENTIAL" every page, or portion thereof, that Offeror 

contends contains information that is exempt from public disclosure because it is either  

a. a trade secret as defined in Section 30-4-40(a)(1), or 

b. privileged & confidential, as that phrase is used in Section 11-35-410. 

2. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the words "TRADE SECRET" every page, or portion thereof, that Offeror 

contends contains a trade secret as that term is defined by Section 39-8-20 of the Trade Secrets Act. 

3. For every document Offeror submits in response to or with regard to this solicitation or request, Offeror 

must separately mark with the word "PROTECTED" every page, or portion thereof, that Offeror contends is 

protected by Section 11-35-1810. 

4. All markings must be conspicuous; use color, bold, underlining, or some other method in order to 

conspicuously distinguish the mark from the other text.  Do not mark your entire bid as confidential, trade 

secret, or protected!  If your bid or any part thereof, is improperly marked as confidential or trade secret or 

protected, the State may, in its sole discretion, determine it nonresponsive.  If only portions of a page are 

subject to some protection, do not mark the entire page. 

5. By submitting a response to this solicitation, Offeror  

a. agrees to the public disclosure of every page of every document regarding this solicitation or request 

that was submitted at any time prior to entering into a contract (including, but not limited to, documents 

contained in a response, documents submitted to clarify a response, & documents submitted during 

negotiations), unless the page is conspicuously marked "TRADE SECRET" or "CONFIDENTIAL" or 

"PROTECTED", 

b. agrees that any information not marked, as required by these bidding instructions, as a "Trade Secret" is 

not a trade secret as defined by the Trade Secrets Act, and 

c. agrees that, notwithstanding any claims or markings otherwise, any prices, commissions, discounts, or 

other financial figures used to determine the award, as well as the final contract amount, are subject to 

public disclosure. 

  

Appendix B, page 42

http://www.sctax.org/forms/withholding/i-312-form
http://www.sctax.org/forms/withholding/i-312-form


2015 Edition 

Rev. 1/2016 

 Page 4 of 7 Appendix D 

6. In determining whether to release documents, the State will detrimentally rely on Offeror’s marking of 

documents, as required by these bidding instructions, as being either "Confidential" or "Trade Secret" or 

"PROTECTED". 

7. By submitting a response, Offeror agrees to defend, indemnify & hold harmless the State of South Carolina, 

its officers & employees, from every claim, demand, loss, expense, cost, damage or injury, including 

attorney’s fees, arising out of or resulting from the State withholding information that Offeror marked as 

"confidential" or "trade secret" or "PROTECTED". 

H. SOLICITATION INFORMATION FROM SOURCES OTHER THAN OFFICIAL SOURCE: South Carolina 

Business Opportunities (SCBO) is the official state government publication for State of South Carolina 

solicitations.  Any information on State agency solicitations obtained from any other source is unofficial and any 

reliance placed on such information is at the offeror’s sole risk and is without recourse under the South Carolina 

Consolidated Procurement Code. 

I. TAX CREDIT FOR SUBCONTRACTING WITH MINORITY FIRMS: Pursuant to Section 12-6-3350, 

taxpayers, who utilize certified minority subcontractors, may take a tax credit equal to 4% of the payments they 

make to said subcontractors. The payments claimed must be based on work performed directly for a South 

Carolina state contract. The credit is limited to a maximum of fifty thousand dollars annually. The taxpayer is 

eligible to claim the credit for 10 consecutive taxable years beginning with the taxable year in which the first 

payment is made to the subcontractor that qualifies for the credit. After the above ten consecutive taxable years, 

the taxpayer is no longer eligible for the credit. The credit may be claimed on Form TC-2, "Minority Business 

Credit." A copy of the subcontractor's certificate from the Governor's Office of Small and Minority Business 

(OSMBA) is to be attached to the contractor's income tax return. Taxpayers must maintain evidence of work 

performed for a State contract by the minority subcontractor. Questions regarding the tax credit and how to file 

are to be referred to: SC Department of Revenue, Research and Review, Phone: (803) 898-5786, Fax: (803) 898-

5888. The subcontractor must be certified as to the criteria of a "Minority Firm" by the Governor's Office of 

Small and Minority Business Assistance (OSMBA). Certificates are issued to subcontractors upon successful 

completion of the certification process. Questions regarding subcontractor certification are to be referred to: 

Governor's Office of Small and Minority Business Assistance, Phone: (803) 734-0657, Fax: (803) 734-2498. 

Reference: SC §11-35-5010 – Definition for Minority Subcontractor & SC §11-35-5230 (B) – Regulations for 

Negotiating with State Minority Firms. 

J. CLARIFICATION (NOV 2007): Pursuant to Section 11-35-1520(8), the Procurement Officer may elect to 

communicate with you after opening for the purpose of clarifying either your offer or the requirements of the 

solicitation. Such communications may be conducted only with offerors who have submitted an offer which 

obviously conforms in all material aspects to the solicitation. Clarification of an offer must be documented in 

writing and included with the offer. Clarifications may not be used to revise an offer or the solicitation. [Section 

11-35-1520(8); R.19-445.2080]  

K. DISCUSSIONS & NEGOTIATIONS (NOV 2007): Submit your best terms from a cost or price and from a 

technical standpoint. Your proposal may be evaluated and your offer accepted without any discussions, 

negotiations, or prior notice. Ordinarily, nonresponsive proposals will be rejected outright. Nevertheless, the 

State may elect to conduct discussions, including the possibility of limited proposal revisions, but only for those 

proposals reasonably susceptible of being selected for award. If improper revisions are submitted, the State may 

elect to consider only your unrevised initial proposal. [11-35-1530(6); R.19-445.2095(I)] The State may also 

elect to conduct negotiations, beginning with the highest ranked offeror, or seek best and final offers, as 

provided in Section 11-35-1530(8). If negotiations are conducted, the State may elect to disregard the 

negotiations and accept your original proposal. 

L. IRAN DIVESTMENT ACT - CERTIFICATION (JAN 2015): (a) The Iran Divestment Act List is a list 

published by the Board pursuant to Section 11-57-310 that identifies persons engaged in investment activities in 

Iran. Currently, the list is available at the following URL: http://procurement.sc.gov/PS/PS-iran-

divestment.phtm(.)  Section 11-57-310 requires the government to provide a person ninety days written notice 

before he is included on the list.  The following representation, which is required by Section 11-57-330(A), is a 

material inducement for the State to award a contract to you.  (b) By signing your Offer, you certify that, as of 

the date you sign, you are not on the then-current version of the Iran Divestment Act List.  (c) You must notify 

the Procurement Officer immediately if, at any time before posting of a final statement of award, you are added 

to the Iran Divestment Act List. 

M. OPEN TRADE REPRESENTATION (JUN 2015):  By submitting an Offer, Offeror represents that Offeror is 

not currently engaged in the boycott of a person or an entity based in or doing business with a jurisdiction with 

whom South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [02-2A083-1] 
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D.2 CLAUSES TO BE USED IN CONTRACT: 

A. Economic Conflict of Interest (2011):  A contractor shall not have or exercise any official responsibility 

regarding a public contract in which the contractor, or a business with which he is associated, has an economic 

interest.  A person working for contractor shall not have or exercise any official responsibility regarding a public 

contract in which the person, an individual with whom he is associated, or his family members have an 

economic interest.  If contractor is asked by any person to violate, or does violate, either of these restrictions, 

contractor shall immediately communicate such information to the procurement officer.  The state may rescind, 

and recover any amount expended as a result of, any action taken or contract entered in violation of this 

provision.  The terms "business with which he is associated," "economic interest," "family member," 

"immediate family," "individual with whom he is associated," "official responsibility" and "person" have the 

meanings provided in Section 8-13-100. 

B. ILLEGAL IMMIGRATION: 

1. Contractor certifies and agrees that it will comply with the applicable requirements of Title 8, Chapter 14 of 

the South Carolina Code of Laws and agrees to provide to the State upon request any documentation 

required to establish either that: 

a. Title 8, Chapter 14 is inapplicable both to Contractor and its subcontractors or sub-subcontractors; or  

b. Contractor and its subcontractors or sub-subcontractors are in compliance with Title 8, Chapter 14. 

Pursuant to Section 8-14-60, "A person who knowingly makes or files any false, fictitious, or 

fraudulent document, statement, or report pursuant to this chapter is guilty of a felony and, upon 

conviction, must be fined within the discretion of the court or imprisoned for not more than five years, 

or both." 

2. Contractor agrees to include in any contracts with its subcontractors language requiring its subcontractors to 

a. comply with the applicable requirements of Title 8, Chapter 14, and  

b. include in their contracts with the sub-subcontractors language requiring the sub-subcontractors to 

comply with the applicable requirements of Title 8, Chapter 14. (An overview is available at 

www.procurement.sc.gov) 

C. DRUG-FREE WORKPLACE:  The Contractor certifies to the Owner that Contractor will provide a Drug-Free 

Workplace, as required by Title 44, Chapter 107 of the South Carolina Code of Laws, as amended. 

D. FALSE CLAIMS:  According to the S.C. Code of Laws § 16-13-240, "a person who by false pretense or 

representation obtains the signature of a person to a written instrument or obtains from another person any 

chattel, money, valuable security, or other property, real or personal, with intent to cheat and defraud a person of 

that property is guilty" of a crime. 

E. NON-INDEMNIFICATION:  Any term or condition is void to the extent it requires the State to indemnify 

anyone.  It is unlawful for a person charged with disbursements of state funds appropriated by the General 

Assembly to exceed the amounts and purposes stated in the appropriations. (§ 11-9-20) It is unlawful for an 

authorized public officer to enter into a contract for a purpose in which the sum is in excess of the amount 

appropriated for that purpose.  It is unlawful for an authorized public officer to divert or appropriate the funds 

arising from any tax levied and collected for any one fiscal year to the payment of an indebtedness contracted or 

incurred for a previous year. (§ 11-1-40) 

F. CLAIMS AND DISPUTE RESOLUTION 

1. Duty of Cooperation:  

a. Contractor and Owner are fully committed to working with each other throughout the Project to avoid 

or minimize claims.  To further this goal, Contractor and Owner agree to communicate regularly with 

each other at all times notifying one another as soon as reasonably possible of any issue that if not 

addressed may cause loss, delay, and/or disruption of the Work.  If claims do arise, Contractor and 

Owner each commit to resolving such claims in an amicable, professional, and expeditious manner to 

avoid unnecessary losses, delays, and disruptions to the Work.  

b. In the event of a Claim against the Contractor, the Owner may, but is not obligated to, notify the surety, 

if any, of the nature and amount of the Claim.  If the Claim relates to a possibility of a Contractor’s 

default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in 

resolving the controversy. 

2. Resolution of Disputes 

a. If a claim is not resolved pursuant to Section 1 above to the satisfaction of either party, both parties 

shall attempt to resolve the dispute at the field level through discussions between Contractor’s 

Representative and Owner’s Representative.  If a dispute cannot be resolved through Contractor’s 

Representative and Owner’s Representative, then the Contractor’s Senior Representative and the 

Owner’s Senior Representative, upon the request of either party, shall meet as soon as conveniently 
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possible, but in no case later than twenty-one days after such a request is made, to attempt to resolve 

such dispute.  Prior to any meetings between the Senior Representatives, the parties will exchange 

relevant information that will assist the parties in resolving their dispute.  The meetings required by this 

Section are a condition precedent to resolution pursuant to Section 2.b. 

b. If after meeting in accordance with the provisions of Section 2.a., the Senior Representatives determine 

that the dispute cannot be resolved on terms satisfactory to both the Contractor and the Owner, then 

either party may submit the dispute by written request to South Carolina’s Chief Procurement Officer 

for Construction (CPOC).  Except as otherwise provided in this Article, all claims or controversies 

relating to the Contract shall be resolved exclusively by the appropriate Chief Procurement Officer in 

accordance with Title 11, Chapter 35, Article 17 of the South Carolina Code of Laws, or in the absence 

of jurisdiction, only in the Court of Common Pleas for or a federal court located in, Richland County, 

State of South Carolina.  Contractor agrees that any act by the State regarding the Contract is not a 

waiver of either the State’s sovereign immunity or the State’s immunity under the Eleventh 

Amendment of the United State's Constitution. 

c. If any party seeks resolution to a dispute pursuant to Section 2.b., the parties shall participate in non-

binding mediation to resolve the claim.  If the claim is governed by Title 11, Chapter 35, Article 17 of 

the South Carolina Code of Laws as amended and the amount in controversy is $100,000.00 or less, the 

CPOC shall appoint a mediator, otherwise, the mediation shall be conducted by an impartial mediator 

selected by mutual agreement of the parties, or if the parties cannot so agree, a mediator designated by 

the American Arbitration Association (“AAA”) pursuant to its Construction Industry Mediation Rules.  

The mediation will be governed by and conducted pursuant to a mediation agreement negotiated by the 

parties or, if the parties cannot so agree, by procedures established by the mediator. 

d. Without relieving any party from the other requirements of this Article, either party may initiate 

proceedings in the appropriate forum prior to initiating or completing the procedures required by 

Sections (A) and (B)(1) if such action is necessary to preserve a claim by avoiding the application of 

any applicable statutory period of limitation or repose.  

e. SERVICE OF PROCESS - Contractor consents that any papers, notices, or process necessary or proper 

for the initiation or continuation of any claims, claims, or controversies relating to the Contract; for any 

court action in connection therewith; or for the entry of judgment on any award made, may be served 

on Contractor by certified mail (return receipt requested) addressed to Contractor at the address 

provided for the Contractor’s Senior Representative or by personal service or by any other manner that 

is permitted by law, in or outside South Carolina.  Notice by certified mail is deemed duly given upon 

deposit in the United States mail. 

G. PRICING DATA AND AUDIT  

1. Cost or Pricing Data - Upon request of the Owner or Architect, Contractor shall submit cost or pricing data 

prior to execution of a Modification which exceeds $100,000. Contractor shall certify that, to the best of its 

knowledge and belief, the cost or pricing data submitted is accurate, complete, and current as of a mutually 

determined specified date prior to the date of pricing the Modification.  Contractor’s price, including profit, 

shall be adjusted to exclude any significant sums by which such price was increased because Contractor 

furnished cost or pricing data that was inaccurate, incomplete, or not current as of the date specified by the 

parties.  Notwithstanding Subparagraph 9.10.4, such adjustments may be made after final payment to the 

Contractor.  

2. Cost or pricing data means all facts that, as of the date specified by the parties, prudent buyers and sellers 

would reasonably expect to affect price negotiations significantly.  Cost or pricing data are factual, not 

judgmental; and are verifiable.  While they do not indicate the accuracy of the prospective contractor's 

judgment about estimated future costs or projections, they do include the data forming the basis for that 

judgment.  Cost or pricing data are more than historical accounting data; they are all the facts that can be 

reasonably expected to contribute to the soundness of estimates of future costs and to the validity of 

determinations of costs already incurred.  

3. Records Retention - As used in Section 7.6, the term "records" means any books or records that relate to 

cost or pricing data that Contractor is required to submit pursuant to Section 7.6.1.  Contractor shall 

maintain records for three years from the date of final payment, or longer if requested by the chief 

procurement officer.  The Owner may audit Contractor’s records at reasonable times and places. 
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H. INTELLECTUAL PROPERTY INDEMNITY: 

1. Without limitation and notwithstanding any other provision in this agreement, Design-Builder shall, upon 

receipt of notification, defend and indemnify the Indemnitees against all actions, proceedings or claims of 

any nature (and for all damages, settlement payments, attorneys' fees, costs, expenses, losses or liabilities 

attributable thereto) by any third party asserting or involving Intellectual Property (IP) rights related to the 

Instruments of Service.  Design-Builder's obligations under this paragraph do not apply to a claim to the 

extent that: 

a. the claim is caused by Design-Builder's compliance with a detailed, exact statement of particulars (such 

as a statement prescribing materials, dimensions, and quality of work) furnished by the State unless 

Design-Builder knew its compliance with the State's specifications would infringe an IP right, or 

b. the claim is caused by Design-Builder's compliance with a detailed, exact statement of particulars 

furnished by the State if the State knowingly relied on a third party's IP right to develop the 

specifications provided to Design-Builder and failed to identify such product to Design-Builder. 

2. The State must reasonably cooperate with Design-Builder's defense of such claims or suits and, subject to 

Title 1, Chapter 7 of the South Carolina Code of Laws, may allow Design-Builder sole control of the 

defense, so long as the defense is diligently and capably prosecuted.  The State may participate in the 

defense of any action. 

3. Design-Builder's obligations under this clause shall survive the termination, cancellation, rejection, or 

expiration of this Agreement. 

4. "IP rights" means any rights protected by the laws governing patents, copyrights, trademarks, trade secrets, 

or any other proprietary rights.  As used in this paragraph, "Indemnitees" means the State (including its 

instrumentalities, agencies, departments, boards, and political subdivisions), the contractor, the 

subcontractors at all tiers, and the officers, agents and employees of all the forgoing. 

I. IRAN DIVESTMENT ACT – ONGOING OBLIGATIONS – (JAN 2015):  (a) You must notify the 

procurement officer immediately if, at any time during the contract term, you are added to the Iran Divestment 

Act List.  (b) Consistent with Section 11-57-330(B), you shall not contract with any person to perform a part of 

the Work, if, at the time you enter into the subcontract, that person is on the then-current version of the Iran 

Divestment Act List. 

J. OPEN TRADE (JUN 2015):  During the contract term, including any renewals or extensions, Contractor will 

not engage in the boycott of a person or an entity based in or doing business with a jurisdiction with whom 

South Carolina can enjoy open trade, as defined in SC Code Section 11-35-5300. [07-7A053-1] 
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AGENCY:          

PROJECT NAME:          

PROJECT NUMBER:          

PROJECT LOCATION:          

PROCUREMENT OFFICER:          
  

ARTICLE 12 SECTION 12.1 AIA Document B101-2007, ''Standard Form of Agreement Between Owner and Architect,'' 

is hereby modified by addition to, change of, and/or deletion from existing clauses and/or insertion of additional clauses as 

follows: 

After the space for inserting the name and address of the Owner on the first page, insert the following: 

The Owner is a Governmental Body of the State of South Carolina as defined by Title 11, Chapter 35 of the South Carolina 

Code of Laws, as amended. 

 

TABLE OF ARTICLES 

Delete “EXHIBIT A – INITIAL INFORMATION”. 

 

ARTICLE 1 - INITIAL INFORMATION 

1.1 Delete Section 1.1 and substitute the following: 

1.1 This Agreement is based on the Initial Information as set forth in this Article 1: 

1.1.1 The Owner’s budget for the Cost of the Work, as defined in Section 6.1, is:   $       

1.1.2 The Owner’s other anticipated scheduling information, if any, not provided in Section 1.2:          

  

1.1.3 The Owner intends the following procurement or delivery method for the Project (Design-Bid-Build, 

Design-Build, Construction Management at Risk, etc.):          

1.1.4 Other Project information (Identify special characteristics or needs of the Project not provided elsewhere, 

such as environmentally responsible design or historic preservation requirements.):         

  

1.1.5 PROJECT TEAM 

1.1.5.1 The Owner identifies the following representative in accordance with Section 5.3: 

Name:          

Title:          

Address:          

Telephone:          FAX:          

Email:          

1.1.5.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 

Architect’s submittals to the Owner, are as follows: 

Name:          

Title:          

Address:          

Telephone:          FAX:          

Email:          
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1.1.5.3 The Owner will retain the following consultants and contractors: 

         

         

         

         

         

and such other consultants as may be designated by Owner from time to time. 

1.1.5.4 The Architect identifies the following representative in accordance with Section 2.3: 

Name:          

Title:          

Address:          

Telephone:          FAX:          

Email:          

1.1.5.5 The Iran Divestment Act List is a list published by the State pursuant to Section 11-57-310 that identifies 

persons engaged in investment activities in Iran. Currently, the list is available at the following URL: 

http://procurement.sc.gov/PS/PS-iran-divestment.phtm(.) Consistent with Section 11-57-330(B), the 

Architect shall not retain any person as a consultant, nor otherwise contract with any person to perform 

any of the services set forth in this Agreement, if, at the time you enter into the consultant contract or 

subcontract, that person is on the then-current version of the Iran Divestment Act List. 

1.1.5.6 The Architect will retain the following consultants and contractors (Identify as Basic or Additional 

Services): 

         

         

         

         

         

         

         

         

         

         

1.2 Delete Section 1.2 and substitute the following: 

The Owner’s anticipated date for Commencement of the construction Work is:            

The Owner’s anticipated date for Substantial Completion of the construction Work is:            

 

ARTICLE 2 - ARCHITECT'S RESPONSIBILITIES 

2.2 Delete Section 2.2 and substitute the following: 

2.2 The Architect shall perform its services consistent with the professional skill and care ordinarily provided 

by architects practicing in the same or similar region under the same or similar circumstances.  The 

Architect shall perform its services as expeditiously as is consistent with professional skill and care and 

the orderly progress of the Project.  Architect shall notify Owner in a prompt and timely manner of any 

discovered discrepancies, inconsistencies or missing information necessary to provide reasonably 

accurate and complete documents.  Any designs, drawings or specifications prepared or furnished by 

Architect that contain errors, conflicts or omissions will be promptly corrected by Architect at no 

additional cost to Owner. Owner's approval, acceptance, use of or payment for all or any part of 

Architect's services shall in no way alter Architect's obligations or Owner's rights hereunder. 
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2.3 Delete Section 2.3 and substitute the following: 

2.3 The Architect’s representative identified in Section 1.1.5.4 above shall be authorized to act on behalf of 

the Architect with respect to the Project.  The Architect shall not change the designated representative 

without the Owner’s written consent, which consent the Owner shall not unreasonably withhold. 

2.3.1 Add Section 2.3.1 as follows: 

2.3.1 The Architect shall not change its Consultants identified in Section 1.1.5.6 above without the Owner’s 

written consent, which consent the Owner shall not unreasonably withhold.  

2.5 Delete Section 2.5 and substitute the following: 

2.5 INSURANCE COVERAGES 
2.5.1 Architect shall procure and maintain in effect during the term of this Agreement the insurance coverages 

described below, which insurance shall be placed with insurance companies authorized to do business in 

the State of South Carolina and rated A minus VII or better by the current edition of Best’s Key Rating 

Guide or otherwise approved by Owner. 

.1 Professional Liability Errors and Omissions Insurance with limits of not less than $1,000,000 per 

claim and in the aggregate.  Architect shall maintain this coverage in effect during the term of this 

Agreement and for two (2) years after the Date of Substantial Completion. Architect shall give 

prompt written notice to Owner of any and all claims made against this policy during the period in 

which this policy is required to be maintained pursuant to this Agreement. 

.2 Worker’s Compensation Insurance with statutory benefits and limits which shall fully comply with 

all State and Federal requirements and have limits not less than $500,000 per accident, $500,000 per 

disease and $500,000 policy limit on disease. 

.3 Automobile Liability Insurance:  Insurance Services Offices (ISO) Form CA 00 01 covering Code 1 

(any auto), or if Architect has no owned automobiles, Code 8 (hired) and Code 9 (non-owned), with 

limits not less than $1,000,000 per accident for bodily injury and property damage.  Comprehensive 

Automobile Liability Insurance (owned, hired, and non-owned vehicles) with limits not less than 

$1,000,000 combined single limit per occurrence for bodily injury and property damage. 

.4 Commercial General Liability Insurance (CGL):  ISO Form CG 00 01 12 07 covering CGL on an 

“occurrence” basis for bodily injury and property damage, including products-completed operations, 

personal injury, and advertising injury, with limits no less than $1,000,000 per occurrence.  If a 

general aggregate limit applies, either the general aggregate limit shall apply separately to the project 

or the general aggregate limit shall be twice the required occurrence limit.  This contract shall be 

considered to be an "insured contract" as defined in the policy 

2.5.2 INSURANCE REQUIREMENTS FOR SUBCONSULTANTS 
Architect agrees to require Subconsultants to comply with the insurance provisions required of Architect 

pursuant to this Agreement unless Architect and Owner mutually agree to modify these requirements for 

Subconsultants whose work is of relatively small scope.  Architect agrees that it will contractually 

obligate its Subconsultants to advise Architect promptly of any changes or lapses of the requisite 

insurance coverages and Architect agrees to promptly advise Owner of any such notices Architect 

receives from its Subconsultants.  Architect agrees that it will contractually obligate its Subconsultants to 

indemnify and hold harmless Owner to the same extent that Architect is required to do so as provided in 

this Agreement.  

2.5.3 ADDITIONAL INSURANCE REQUIREMENTS 

Architect shall not make changes in or allow the required insurance coverages to lapse without Owner’s 

prior written approval thereto.  Should a notice of cancellation be issued for non-payment of premiums or 

any part thereof, or should Architect fail to provide and maintain certificates as set forth herein, Owner 

shall have the right, but not the obligation, to pay such premium to the insurance company or to obtain 

such coverage and to deduct such payment from any sums that may be due or become due to Architect, or 

to seek reimbursement for said payments from Architect.  Any sums paid by Owner shall be due and 

payable immediately by Architect upon notice from Owner.  Receipt and review by Owner of any copies 

of insurance policies or insurance certificates shall not relieve Architect of his obligation to comply with 

the insurance provisions of this Agreement.  The insurance provisions of this Agreement shall not be 

construed as a limitation on Architect’s responsibilities and liabilities pursuant to the terms and 

conditions of this Agreement. 
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2.5.4 ENDORSEMENTS & ADDITIONAL INSURED 

.1 All policies for insurance must be endorsed to contain a provision giving Owner a (10) days prior 

written notice of cancellation of that policy for non-payment of premiums and a thirty (30) day prior 

written notice by certified mail of any cancellation or nonrenewal of that policy (including individual 

coverages of the policy, or any reduction in policy limits) for any other reason. 

.2 Prior to performing services, and thereafter upon replacement of each required policy of insurance, 

Architect shall provide to the Owner a written endorsement to the Architect's general liability 

insurance policy that (i) names the Owner as an additional insured, (ii) where such notice is 

available, provides that no cancellation, non-renewal, or expiration of the coverage contained in such 

policy shall have effect unless all additional insureds have been given at least ten (10) days prior 

written notice of cancellation for non-payment of premiums and thirty (30) days prior written notice 

of cancellation for any other reason, and (iii) provides that the Architect's liability insurance policy 

shall be primary, with any liability insurance of the Owner as secondary and noncontributory.  Prior 

to performing services, and thereafter upon renewal or replacement of each required policy of 

insurance, Architect shall provide to the Owner a signed, original certificate of liability insurance 

(ACORD 25).  The certificate shall identify the types of insurance, state the limits of liability for 

each type of coverage, include a provision for written notice prior to cancellation as set forth in 

Section 2.5.4.2(ii), name the Owner as a Certificate Holder, provide that the general aggregate limit 

applies per project, and provide that coverage is written on an occurrence basis.  Both the certificates 

and the endorsements must be received directly from either the Architect’s insurance agent or the 

insurance company. Information concerning reduction of coverage on account of revised limits or 

claims paid under the General Aggregate, or both, shall be furnished by the Architect with reasonable 

promptness. 

2.6 Add the following Section 2.6: 

2.6 THIRD PARTY INDEMNIFICATION 

Without limitation and notwithstanding any provision in this agreement, the Architect shall indemnify 

and hold harmless the Indemnitees for and against claims, damages, losses and expenses (including 

attorneys’ fees) asserted by a third party against an Indemnitee arising out of or resulting from negligent 

acts or omissions of the Architect, a consultant, anyone directly or indirectly employed by them or 

anyone for whose acts they may be liable, regardless of whether or not such claim, damage, loss or 

expense is caused in part by a party indemnified hereunder, provided that such claim, damage, loss or 

expense is attributable to bodily injury, sickness, disease or death, or to injury to or destruction of 

tangible property (other than the Work itself).  Architect shall not be required to indemnify an Indemnitee 

to the extent Indemnitee's damages result from Indemnitee's own negligence. Such obligation shall not be 

construed to negate, abridge, or reduce any other rights, including any other obligations of indemnity, 

which would otherwise exist as to a party or person described in this Section 2.7.  As used in this 

paragraph, "Indemnitees" means the State (including its instrumentalities, agencies, departments, boards, 

and political subdivisions), the contractor, the subcontractors at all tiers, and the officers, agents and 

employees of all the forgoing. 

2.7 Add the following Section 2.7: 

2.7 DECISIONS BY THE ARCHITECT 

Any reference in the Contract Documents to the Architect taking action or rendering a decision with a 

“reasonable time” or “reasonable promptness” is understood to mean no more than fourteen days, unless 

otherwise specified in the Contract Documents or otherwise agreed to by the parties. 

 

ARTICLE 3 - SCOPE OF ARCHITECT’S BASIC SERVICES 

3.1 Delete Section 3.1 and substitute the following: 

3.1 The Architect’s Basic Services consist of those services described in Article 3 and those services 

identified elsewhere in this Agreement as Basic Services.  Architect’s Basic Services include usual and 

customary civil, structural, mechanical, fire protection, and electrical engineering services. Services not 

set forth in Article 3 or identified elsewhere in this Agreement as Basic Services are Additional Services. 
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3.1.3 Delete the first sentence of Section 3.1.3 and substitute the following: 

As soon as practicable after the date of this Agreement, but not later than 15 days after execution of this 

Agreement, the Architect shall submit for the Owner’s approval a schedule for the performance of the Architect’s 

services. 

3.1.6 Add the following sentence to the end of Section 3.1.6: 

The Architect’s assistance shall include preparation of all necessary applications and submittals. 

3.1.7 Add the following Section 3.1.7:  

3.1.7 In the performance of its duties under this agreement, the Architect shall comply with (a) the 

requirements of Chapter 5 and Appendix A of the South Carolina Manual for Planning and Execution of 

State Permanent Improvement Projects – Part II (the “Manual”), and (b) the South Carolina Consolidated 

Procurement Code and the associated regulations.  Should substantive changes to these provisions of the 

Manual occur during the term of this agreement that result in an increase or decrease in the level of 

services to be provided by the Architect, the fee of the Architect shall be equitably adjusted by 

negotiation between the parties to reflect such increase or decrease. 

3.1.8 Add the following Section 3.1.8: 

3.1.8 The Architect's Basic Services include the following: 

.1 Consistent with Section 5.4 (Owner provided info); the Architect shall review and evaluate the 

information provided by the Owner and advise the Owner of any additional information required by 

the Architect for completion of the Project. 

.2 The Architect shall provide a preliminary seismic evaluation of the structures in accordance with 

Chapter 5 of the Manual. 

.3 The Architect shall provide Estimates of Construction Cost and obtain the Owner's written approval 

of the cost estimate at each phase of design. 

.4 The Architect shall provide the Owner with Record Plans, as required in Section 3.6.6.6, showing 

any significant changes in the work made during construction based on marked-up prints, plans and 

other data furnished by the Contractor to the Architect. 

.5 The Architect shall prepare, on behalf of the Owner, applications and supporting documentation for 

all design-related and land-use permits, variances and approvals required by state and local 

governmental authorities having jurisdiction over the Project (e.g., grading, utilities, zoning and 

encroachment).  The Architect shall revise applications and supporting documentation as required to 

resolve comments received from such governmental authorities, provided however that: 

(a) The Architect's appearance as an expert, as well as the preparation of special drawings, visual 

aids and other materials and design work prepared solely for an appearance before local zoning 

boards or planning commissions shall be considered an Additional Service; and, 

(b) Specialized permits, such as, but not limited to, permits required by Federal agencies are not 

included within the scope of Basic Services unless such permits are listed in Article 14. 

.6 The Architect shall comply with the State Flood Plain Development requirements in accordance with 

State Law and the Manual. 

.7 The Architect shall comply with the State's requirements for telephone, data and communications 

equipment rooms as required by the Division of State Information Technology. 

.8 The Architect shall provide the local Building Official a complete set of Construction Documents to 

review and meet with the local officials to familiarize them with the proposed project. 

.9 The Architect shall meet with the local Fire Official to review proposed fire protection systems, 

provide the local Fire Official and the regional Deputy State Fire Marshal with a set of Construction 

Documents each.  The Architect shall notify the local Fire Official and the regional Deputy State Fire 

Marshal of the time and place the fire protection and detection system(s) are to be tested. 
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.10 The Architect’s fire protection engineer shall review all fire protection systems shop drawings and 

associated hydraulic calculations for compliance with the plans and specifications in the bid 

documents, the National Fire Protection Association Codes, and other codes or standards indicated 

on the Sprinkler System Specification Sheet.  After reviewing and approving the fire protection 

systems shop drawings, the fire protection engineer shall submit to both the State Fire Marshall and 

OSE a copy of the shop drawings along with the engineer’s certification that he has reviewed and 

approved the shop drawings and hydraulic calculations and finds them in compliance with the plans 

and specifications in the bid documents, the National Fire Protection Association Codes, and other 

codes or standards indicated on the Sprinkler System Specification Sheet.  

.11 The Architect's fire protection engineer of record shall attend the testing of the fire protection and 

detection system(s) and provide the Owner and OSE the following: 

(a) The installer's Certificate of Compliance with code requirements for installation and testing. 

(b) The Fire Marshal's Inspection Report  

(c) The Record of Training of users for Systems Operation. 

.12 The Architect shall prepare and distribute conference memoranda, meeting minutes, summaries of 

telephone conversations, documentation of site visits and inspection reports as required by the Owner 

to maintain a comprehensive record of the Project.  The State's Project Number and Name shall be 

shown on all documents. 

3.1.9 Add the following Section 3.1.9: 

 (Owner Check Box if Applicable) 

3.1.9 SERVICES PROVIDED IN TWO STAGES/CONTRACT DEPENDS ON CONTINUED 

FUNDING 

.1 The services to be provided by the Architect under this Agreement shall be divided into two stages. 

Stage 1 Services shall include all Basic Services through completion of Schematic Design Phase 

Services. Stage 2 Services shall include all services from the start of the Design Development Phase 

through the completion of all services to be provided under this Agreement.  

.2 Of the total contract price, only funding for performance of this contract through completion of Stage 

1 Services has been approved under Title 2, Chapter 47 of the South Carolina Code of Laws. 

.3 The parties contemplate that upon completion of Stage 1 Services, the Joint Bond Review Committee 

and State Fiscal Accountability Authority will approve additional funds for Stage 2 Services.  

Notwithstanding any other provision of this Agreement, the Owner's total obligation to pay or 

reimburse the Architect is limited to the amount allotted to this Agreement under Section 3.1.9.2 

unless and until such time as expenditure of additional funds is approved pursuant to Title 2, Chapter 

47 of the South Carolina Code of Laws and any other applicable laws and the Owner provides the 

Architect with written notice to proceed with Stage 2 Services. 

.4 The Architect acknowledges and agrees that upon completion of Stage 1 Services, further work will 

be suspended for a reasonable amount of time, as determined by the meeting schedules of the Joint 

Bond Review Committee and State Fiscal Accountability Authority, as needed for the Agency to 

prepare and submit a revised Project scope and budget to the Joint Bond Review Committee and 

State Fiscal Accountability Authority for their approval. In the event that the Joint Bond Review 

Committee and State Fiscal Accountability Authority do not approve additional funding for the 

Project, the Agency intends to terminate this contract pursuant to the "Termination for Convenience" 

clause of this contract subject to limits on agency’s obligation to pay under Section 3.1.9.3 and 

provided the Architect shall not be entitled to recover as damages or otherwise, anticipated profits on 

work not performed.  The Agency shall provide the Architect notice of the lack of funding for Stage 

2 Services within a reasonable time of the Agency’s receiving that notice. 

3.2.3 Insert the following sentence after the first sentence in Section 3.2.3: 

This discussion shall address implementation of the State of South Carolina's Environmentally Preferred 

Purchasing Policy, Procurement Policy Statement No. 2009-1, issued October 15, 2009. 
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3.2.5 Insert the following sentence at the end of 3.2.5: 

The Schematic Design Documents shall conform to the requirements of Chapter 5 of the Manual. 

3.2.5.1 Delete Section 3.2.5.1 and substitute the following: 

3.2.5.1 To the extent consistent with the Owner’s directions, program, schedule and budget for the Cost of the 

Work, the Architect shall use environmentally responsible design practices, such as material choices, 

building systems selection, and building orientation, together with other considerations based on program 

and aesthetics, in developing a design.  In performing these duties, the Architect shall, to the extent 

applicable to the Project, implement the State of South Carolina's Environmentally Preferred Purchasing 

Policy, Procurement Policy Statement No. 2009-1, issued October 15, 2009.  The Owner may obtain 

other environmentally responsible design services under Article 4. 

3.2.5.3 Add the following Section 3.2.5.3 

3.2.5.3 Hazardous Materials Excluded.  Architect shall not design, specify or incorporate in the Drawings or 

Specifications for the Project any Hazardous Materials, in such manner as would violate the requirements 

of all existing laws, ordinances, codes, rules and regulations, orders and decisions of all government 

authorities having jurisdiction over the Site, the Work or any part of either, or would cause substantial 

damage or a risk of substantial damage to the environment, or in such a manner as to leave any residue 

which could be hazardous to persons or property or cause liability to Owner.  For purposes of this 

Agreement the term "Hazardous Materials" shall include, but shall not be limited to, substances currently 

defined as "hazardous substances" or "toxic substances" in the Comprehensive Environmental Response, 

Compensation and Liability Act of 1980, as amended 42 U.S.C. Sec. 9061 et seq, Hazardous Materials 

Transportation Act, 49 U.S.C. Sec. 1802, the Resource Conservation Act and Recovery Act, 42 U.S.C. 

Sec. 6910 et seq., and all other environmental laws, rules and regulations as all of the above may be 

amended from time to time. 

3.2.7 Delete Section 3.2.7 and substitute the following: 

3.2.7 The Architect shall submit the Schematic Design Documents, along with the State Design/Construction 

Documents Transmittal Form SE-271, to the Owner, for the Owner’s approval, and to the South Carolina 

Office of State Engineer (OSE), for OSE’s written comments, in the number requested by the Owner and 

OSE Project Manager.  The Architect and the Architects consultants shall arrange for and participate in a 

table-top review of the Schematic Design Documents with the Owner and OSE. .  

3.3.1 In the first sentence of Section 3.3.1, after the words “Schematic Design Documents,” and before the words “and 

the Owner’s authorization,” insert the following words: 

OSE’s written comments 

Add the following sentence at the end of Section 3.3.1: 

The Design Development Documents shall incorporate the accepted resolution of all Owner and OSE comments 

on the Schematic Design Document submittal. 

3.4.1 In the first sentence of Section 3.4.1, add the words “OSE and” before the words “Owner’s approval.” 

3.4.2 In Section 3.4.2, add the words “the OSE and other” before the words “governmental authorities having 

jurisdiction over the Project.” 

3.4.3 Delete Section 3.4.3 and substitute the following: 

3.4.3 During the development of the Construction Documents, the Architect shall assist and coordinate with the 

Owner in the development and preparation of (1) bidding documents; and (2) Supplementary and other 

Conditions of the Contract for Construction.  The Architect shall also compile a project manual that 

includes the Conditions of the Contract for Construction and Specifications including bidding 

requirements and sample forms.  

3.4.3.1 Add the following Section 3.4.3.1: 

3.4.3.1 The Architect shall, on behalf of the Owner, prepare applications and submittals for the Owner’s use in 

obtaining all normal design-related permits and approvals required by governmental authorities having 

jurisdiction over the project. 
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3.4.5 Delete Section 3.4.5 and substitute the following: 

3.4.5 The Architect shall submit to the Owner and OSE for review and approval, properly completed 

Construction Documents, in the number and form requested, including the State Design/Construction 

Documents Transmittal Form SE-271 and the revised estimate of the Cost of the Work.  The Architect 

shall advise the Owner of any adjustments to the estimate of the Cost of the Work, take any action 

required under Section 6.5, and request the OSE and Owner’s approval.  

3.4.6 Add the following Section 3.4.6: 

3.4.6 The OSE and Owner’s review and approval of the Construction Documents shall not relieve the Architect 

of its responsibility for compliance with the requirements of applicable statutes, regulations, codes and 

the Manual, or for design deficiencies, omission, or errors.  

3.4.7 Add the following Section 3.4.7: 

3.4.7 MAXIMUM PRACTICABLE COMPETITION 

.1 The purpose of a specification is to serve as a basis for obtaining a supply, service, information 

technology, or construction item adequate and suitable for the State’s needs in a cost effective 

manner, taking into account, to the extent practicable, the cost of ownership and operation as well as 

initial acquisition costs.  It is the policy of the State that specifications permit maximum practicable 

competition consistent with this purpose.  Specification shall be drafted with the objective of clearly 

describing the State’s requirements.  All specifications shall be written in a non restrictive manner as 

to describe the requirements to be met. (R. 19-445.2140(B)). The Specifications shall be drafted so as 

to assure cost effective procurement of the Owner's actual needs and shall not be unduly restrictive. 

(Section 11-35-2730) 

.2 Unless necessary, the Architect shall not name less than three approved manufacturers for any 

specification which specifies a product by manufacturer name or catalogue number. 

3.5.1 Delete Section 3.5.1 and substitute the following: 

3.5.1 GENERAL 

The Architect shall assist the Owner in establishing a list of prospective bidders.  Following the OSE and 

Owner’s approval of the Construction Documents and estimate of the Cost of the Work, the Architect 

shall assist the Owner in (1) obtaining competitive bids; (2) confirming responsiveness of bids or 

proposals; (3) determining the successful bid or proposal, if any, including obtaining and providing 

information to assist the Owner in making a determination of bidder responsibility; and, (4) awarding and 

preparing contracts for construction.  During the bidding phase, all documents issued by the Architect 

shall be reviewed and approved by the Owner prior to issuance for compliance with state procurement 

requirements. 

3.5.2 In Section 3.5.2.1, add the following to the end of the sentence: 

as provided in the AIA A701, 1997 edition, as modified by the 00201, Standard Supplemental Instructions to 

Bidders.  Before advertising for bids, the Architect shall submit to the OSE and Owner a record copy of the 

Bidding Documents to be issued to prospective bidders and a final estimate of construction cost. 

3.5.2.2 Add a comma at the end of Sub-Section .3 and after the comma, add the following: 

“subject to Regulation 19-445.2042;” 

Delete the period at the end of Sub-Section .5 and add a semi-colon followed by the word “and.” 

Add the following Sub-Section .6: 

.6 evaluating the responsibility of bidders. 

3.5.2.3 Delete Section 3.5.2.3 and substitute the following: 

3.5.2.3 The Architect shall consider requests for substitutions and equivalent products, if the Bidding Documents 

permit substitutions and equivalent products, and shall prepare and distribute addenda identifying 

approved substitutions and equivalent products to all prospective bidders.  
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3.5.2.4 Add the following Section 3.5.2.4: 

3.5.2.4 If the lowest bona fide bid exceeds the Owner's budget for the Cost of the Work by less than ten percent, 

and the Owner elects to award the Contract, the Architect shall, without additional charge to the Owner, 

assist in negotiations to reduce the bid to an amount within the Owner's budget for the Cost of the Work, 

but not more than 10% below the Owner's budget for the Cost of the Work. 

3.5.2.5 Add the following Section 3.5.2.5: 

3.5.2.5 If the lowest bona fide bid exceeds the Owner's budget for the Cost of the Work by more than ten percent 

and the Owner elects to continue the Project, the Architect shall, without additional charge to the Owner, 

modify the Contract Documents as necessary to bring the Project within the Owner's budget for the Cost 

of the Work.  The Architect shall be responsible for all its costs associated with the redesign and 

rebidding of the Project, including the reproduction of revised documents and fees for any new or revised 

permits based on the revised plans.   However, the Architect shall not be required to perform such 

additional services at no cost to the Owner if the unfavorable bids are the result of conditions beyond the 

Architect's reasonable control. 

3.5.2.6 Add the following Section 3.5.2.6: 

3.5.2.6 If the Owner elects to terminate the Project, then this Contract is terminated in accordance with Article 9. 

3.5.3 Delete Section 3.5.3 in its entirety (including subsections 3.5.3.1 through 3.5.3.3) and insert the word “reserved.” 

3.6.1.1 In Section 3.6.1.1, delete the period after the word “Construction” at the end of the first sentence and insert a 

comma. After the comma insert the following: 

unless otherwise provided in this Agreement.  The Architect shall perform all duties and obligations that are 

assigned to the Architect in the General Conditions unless such duties or obligations on the part of the Architect 

are expressly waived in this Agreement. 

3.6.1.2 After the opening words “The Architect Shall” in Section 3.6.1.2, insert the following words: 

be a representative of and 

 

3.6.1.3 Delete Section 3.6.1.3 and substitute the following: 

3.6.1.3 Subject to Section 4.3, the Architect’s responsibility to provide Construction Phase Services commences 

with the award of the Contract for Construction and, with the exception of the duties set forth in Section 

3.6.6.5, terminates twenty-one days after the Architect issues the final Certificate for Payment.  

3.6.2.1 Delete Section 3.6.2.1 and substitute the following:  

3.6.2.1 The Architect, as a representative of the Owner, shall visit the site at intervals appropriate to the stage of 

construction, (1) to become generally familiar with and to keep the Owner informed about the progress 

and quality of the portion of the Work completed, (2) to endeavor to guard the Owner against defects and 

deficiencies in the Work, and (3) to determine, in general, if the Work is being performed in a manner 

indicating that the Work, when fully completed, will be in accordance with the Contract Documents.  

However, the Architect shall not be required to make exhaustive or continuous on-site inspections to 

check the quality or quantity of the Work.  On the basis of the site visits, the Architect shall, at least once 

a month, submit a written report to the Owner to keep the Owner reasonably informed about the progress 

and quality of the portion of the Work completed, and to report to the Owner (1) known deviations from 

the Contract Documents and from the most recent construction schedule submitted by the Contractor, and 

(2) defects and deficiencies in the Work. 

3.6.2.1.1  Add the following Section 3.6.2.1.1: 

3.6.2.1.1 Site visits shall be made by representatives of the Architect and its consultants who are knowledgeable of 

the Project requirements and competent in each discipline having work in current progress.  These 

representatives shall visit the site at intervals to assure conformance with the design shown in the 

Contract Documents and to observe, as experienced and qualified design professionals, the progress and 

quality of the various aspects of the Contractor's Work. 
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3.6.2.2 In Section 3.6.2.2, insert a comma after the word “Documents” at the end of the first sentence and insert the 

following after the comma and before the period: 

unless the Owner decides otherwise 

3.6.2.3 Delete the second sentence of Section 3.6.2.3 and substitute the following: 

The Architect’s response to such requests shall be made in writing with reasonable promptness, but no more than 

within fourteen days of receipt of the request by the parties. 

3.6.2.4 In the second sentence of Section 3.6.2.4, delete the word “and” after the word “either” and insert a period. After 

the inserted period, insert the following:  

Except in the case of interpretations resulting in omissions, defects, or errors in the Instruments of Service or 

perpetuating omissions, defects, or errors in the Instruments of Service, the Architect  

3.6.2.5 In Section 3.6.2.5, insert a comma after the word “render” and insert the following after the comma: 

with reasonable promptness, 

3.6.3.1 In Section 3.6.3.1, delete everything after the first sentence and substitute the following: 

The Architect shall review and certify the amounts due the Contractor and shall issue certificates in such amounts. 

The Architect’s certification for payment shall constitute a representation to the Owner, based on the Architect’s 

evaluation of the Work as provided in Section 3.6.2 and on the data comprising the Contractor’s Application for 

Payment, that, to the best of the Architect’s knowledge, information and belief, the Work has progressed to the 

point indicated and that the quality of the Work is in accordance with the Contract Documents.  The foregoing 

representations are subject (1) to results of subsequent tests and inspections, (2) to correction of minor deviations 

from the Contract Documents prior to completion, and (3) to specific qualifications expressed to the Owner in 

writing by the Architect prior to issuance of a Certificate for Payment. 

3.6.4.1 In Section 3.6.4.1, delete everything after the word “promptness” except the period. 

3.6.4.2 In Section 3.6.4.2, insert the word “Contractor’s” before the word “submittal” and after “Architect-approved”. 

3.6.4.4 In the fourth sentence of Section 3.6.4.4, delete the words “within any time limits agreed upon, or otherwise.” 

3.6.4.5 In Section 3.6.4.5, insert the words “detailed, chronological” before the word “record.” 

3.6.5.1 In Section 3.6.5.1, delete everything after the first sentence and substitute the following: 

Subject to the provisions of Section 4.3, the Architect shall prepare Change Orders and Construction Change 

Directives, with supporting technical and cost documentation and data for the Owner’s approval and execution in 

accordance with the Contract Documents. Prior to preparing any Modification, the Architect shall (a) request from 

the Contractor any substantiating data required by Article 7 of the General Conditions of the Contract for 

Construction, including cost or pricing data reference in Section 7.6.1, as applicable, and (b) assist the Owner in a 

thorough review of the information provided. 

3.6.5.1.1 Add the following Section 3.6.5.1.1: 

3.6.5.1.1  For Construction Change Directives only, when the Contractor does not provide properly itemized cost 

information in accordance with Article 7 of the General Conditions of the Contract for Construction, the 

Architect shall, for the Owner's information and as an initial basis for establishing the upper limit of 

compensation to the Contractor, provide the itemization and shall use the labor, material and equipment 

unit costs as listed in the most current issue of the ''Means Construction Cost Data'' series of cost guides, 

adjusted for local cost conditions.  The Architect's effort required to prepare the cost itemization shall be 

considered as an Additional Service. 

3.6.5.2 In Section 3.6.5.2, insert the words “detailed, chronological” after the work “maintain” and before the word 

“records.” 
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3.6.6.1.1  Add the following Section 3.6.6.1.1: 

3.6.6.1.1  The Architect and the Architect’s consultants and engineers shall provide one Substantial Completion 

Inspection and one Final Completion Inspection as a part of Basic Services.  Where projects have been 

designed for phased completion, the Architect and the Architect’s consultants and engineers shall provide 

one Substantial Completion Inspection and one Final Completion Inspection for each phase of the 

Project.  If additional inspections are required, payment to the Architect shall be adjusted in accordance 

with Section 4.3. 

3.6.6.5 Delete Section 3.6.6.5 and substitute the following: 

3.6.6.5 During the tenth month after the date of Substantial Completion, the Architect shall, without additional 

compensation, conduct a meeting with the Owner to inspect the Project and review the facility operations 

and performance.  The Architect shall prepare a report indicating outstanding work or deficiencies in the 

Work to be corrected by the Contractor.  The Architect shall provide the report to the Owner and OSE 

and, at the Owner’s direction, to the Contractor.  Upon the Owner’s request and as an Additional Service, 

the Architect shall assist the Owner in taking necessary action to see that the deficiencies are corrected.  

3.6.6.6 Add the following Section 3.6.6.6: 

3.6.6.6 The Architect shall prepare, from Contractor supplied-information, and provide to the Owner a set of 

reproducible Record Plans showing all significant changes in the work made during construction, as 

required by the Manual. Plans shall be stamped as ''Record Plans''.  This set of reproducible documents 

shall be in addition to computer media plans required in Article 14, if any.  

3.7 Add the following Section 3.7: 

3.7 COORDINATION OF SERVICES.  Architect shall be fully responsible for coordinating all Architect's 

Basic and Additional Services required under this Agreement regardless of whether performed by its own 

employees or by consultants hired by Architect to perform a portion of its services ("Subconsultants").  

The purpose of such coordination is to ensure that the services required are performed in a reasonably 

efficient, timely and economical manner.  Architect shall be responsible to Owner for the services 

furnished to Architect by any Subconsultant to the same extent as if Architect had furnished the service 

itself.  Architect also agrees to coordinate, and resolve any inconsistencies in its work and the work of its 

subconsultants.  All of Architect's contracts with Subconsultants shall be in writing, signed by both 

parties, and shall include the following provision: "The Owner is intended to be a third party beneficiary 

of this agreement." 

3.8 Add the following Section 3.8: 

3.8 COMPLIANCE WITH LAWS. Architect shall provide a design which when constructed in accordance 

with the Contract Documents will comply with all applicable federal, state and local laws, statutes, 

ordinances, rules, regulations, orders or other legal requirements, including but not limited to all zoning, 

restrictions or requirements of record, building, occupancy, environmental, disabled persons accessibility 

and land use laws, requirements, regulations and ordinances relating to the construction, use and 

occupancy of the Project (collectively "Governmental Requirements") existing on the date of this 

Agreement and which may be enacted prior to Owner's approval of completed Construction Documents.  

 

ARTICLE 4 - ADDITIONAL SERVICES 

4.1 Delete the first sentence of Section 4.1 and substitute the following: 

Unless otherwise provided in this agreement, additional services listed below and not identified as a Basic Service 

are not included in Basic Services, but may be required for the Project. 

In the table of additional services set forth in Section 4.1, insert the words “Included in Basic Services” into the 

second column beside the following listed services:  

4.1.7 Civil engineering 

4.1.15 As-constructed record drawings 
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4.3.1.3 In Section 4.3.1.3, insert the words “revisions or changes to” after the word “or” and before the words “official 

interpretations.” 

4.3.1.5 Delete the language of Section 4.3.1.5 and substitute the word “reserved.” 

4.3.1.9 Delete the language of Section 4.3.1.9 and substitute the word “reserved.” 

4.3.1.11 Delete the language of Section 4.3.1.11 and substitute the word “reserved.” 

4.3.2 Delete the first sentence of Section 4.3.2 and substitute the following: 

To avoid delay in the Construction Phase, the Architect shall provide the following Additional Services, promptly 

notify the Owner, and explain the facts and circumstances giving rise to the need. 

4.3.2.1 In Section 4.3.2.1, insert the following after the word “Architect”: 

where such review causes significant disruption to the Architects normal operations 

4.3.2.3 In Section 4.3.2.3, insert the following after the word “Service”: 

provided such Change Orders and Change Directives are not the result of omissions, defects, or errors in the 

Instruments of Service 

4.3.2.4 Delete the language of Section 4.3.2.4 and substitute the word “reserved.” 

4.3.2.6 Delete Section 4.3.2.6 and substitute the following: 

4.3.2.6 To the extent the Architect’s Basic Services are affected, providing Construction Phase Services, other 

than those required in Section 3.6.6.5, 60 days after (1) the date of Substantial Completion of the Work or 

(2) the anticipated date of Substantial Completion identified in Initial Information, whichever is earlier 

provided the delay in Substantial Completion of the Work is for causes beyond the control of the 

Architect, the Architect’s consultants, or anyone for which either is responsible. 

4.3.3 Delete the language of Section 4.3.3 and substitute the word “reserved.” 

4.3.4 Delete the language of Section 4.3.4 and substitute the word “reserved.” 

 

ARTICLE 5 - OWNER’S RESPONSIBILITIES 

5.1 Delete the last sentence of Section 5.1. 

5.2 Delete the last two sentences of Section 5.2 and insert the following:  

If the Owner significantly increases or decreases the Owner’s budget for the Cost of the Work, the Owner shall 

notify the Architect of such increase or decrease and the corresponding changes in the Project’s scope and quality 

with reasonable promptness. 

5.2.1 Add the following Section 5.2.1 

5.2.1 The Owner shall review the Architect’s documents and the estimate of Cost of the Work for each phase 

(Schematic, Design Development, Construction Documents, and Bid Documents) with reasonable 

promptness and shall submit its written approval to the Architect and OSE. 

5.6 Delete the last sentence of Section 5.6 and substitute the following: 

The Owner shall require that its consultants maintain professional liability insurance on the same basis as required 

of the Architect. 

5.9 Delete Section 5.9 and substitute the following: 

5.9 The Owner, with reasonable promptness, shall provide written notice to the Architect if the Owner 

becomes aware of any fault or defect in the Project, including errors, omissions or inconsistencies in the 

Architect’s Instruments of Service. 

5.10 Delete Section 5.10 and substitute the following:  

The Owner will endeavor to communicate with the Contractor and the Architect’s consultants through the 

Architect about matters arising out of or relating to the Contract Documents.  The Owner shall notify the Architect 

of any direct communications that may affect the Architect’s services within a reasonable time.  
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5.13 Add the following Section 5.13: 

5.13 Notwithstanding anything to the contrary contained in this Agreement, Owner's review and approval of 

any and all documents or other matters required herein shall not be construed to be for the purpose of 

determining the Architect has met his professional duty of care in the preparation of the Instruments of 

Service.  

5.14 Add the following Section 5.14: 

5.14 DECISIONS BY THE OWNER 

Any reference in the Contract Documents to the Owner taking action or rendering a decision with a 

“reasonable time” or “reasonable promptness” is understood to mean no more than fourteen days, unless 

otherwise specified in the Contract Documents or otherwise agreed to by the parties. 

 

ARTICLE 6 - COST OF THE WORK 

6.3 Delete Section 6.3 and substitute the following: 

6.3 In preparing estimates of the Cost of Work, the Architect shall be permitted to include contingencies for 

design, bidding and price escalation; to determine what materials, equipment, component systems and 

types of construction are to be included in the Contract Documents; and, in consultation with, and subject 

to approval by, the Owner, to make reasonable adjustments in the program and scope of the Project as 

may be necessary to adjust the estimated Cost of the Work to meet the Owner’s budget for the Cost of the 

Work.  The Architect’s estimate of the Cost of the Work shall be based on current area, volume or similar 

conceptual estimating techniques.  If the Owner requests detailed cost estimating services, the Architect 

shall provide such services as an Additional Service under Article 4.  

6.5 In Section 6.5, insert a comma after the words “Architect shall” and insert the following after the comma: 

at no additional cost, 

Add the following sentence to the end of Section 6.5: 

However, the Architect shall not be required to perform such services at no cost to the Owner if the unfavorable 

estimate is the result of conditions beyond the Architect’s reasonable control. 

6.6 Delete Section 6.6 in its entirety and substitute the following: 

6.6 If the Owner’s budget for the Cost of the Work at the conclusion of the Construction Documents Phase 

Services is exceeded by the lowest bona fide bid, the Owner, when permitted by and in accordance with 

applicable state law, may, 

.1 give written approval of an increase in the budget for the Cost of the Work and proceed with award 

of a contract; 

.2 authorize rebidding of the Project without change not less than 90 days after the date of bid opening; 

.3 terminate in accordance with Section 9.5;  

.4 in consultation with the Architect, revise the Project program, scope, or quality as required to reduce 

the Cost of the Work and rebid the Project; or 

.5 With the Architect’s assistance, negotiate a contract with the lowest responsive and responsible 

bidder. 

6.7 In Section 6.7, delete the article number “6” at the end of the last sentence substitute the number “6.6.4.” 

6.8 Add the following Section 6.8: 

6.8 If the Owner chooses to proceed under Section 6.6.1 or 6.6.2, the Architect shall not receive additional 

compensation for the increase in budget or delay in rebidding. 

6.9 Add the following Section 6.9: 

6.9 If the Owner chooses to proceed under Section 6.6.5, the Architect shall not be entitled to additional 

compensation for any effort or additional work necessary to bring the contract within the Owner’s budget 

for the Cost of the Work.  
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ARTICLE 7 - COPYRIGHTS AND LICENSES 

7.1 Delete the first sentence of Section 7.1 and substitute the following: 

The Architect warrants that in transmitting Instruments of Service, or any other information, the Architect is the 

copyright owner of such information or has permission from the copyright owner to transmit such information for 

its use on the Project.  

7.2 Delete the first sentence of Section 7.2 and substitute the following: 

The Architect and the Architect’s consultants shall be deemed the authors and owners of their respective 

Instruments of Service and shall retain all common law, statutory and other reserved rights, including copyrights.  

7.3 Delete Section 7.3 and substitute the following: 

7.3 Upon execution of this Agreement, the Architect grants to the Owner a perpetual, irrevocable, 

nonexclusive license to use and authorize others to use, at any time and in any manner, the Architect’s 

Instruments of Service for purposes including, but not limited to, constructing, using, maintaining, 

altering and adding to the structures which are the subject of the Instruments of Service at the general 

location of the site of the Project, and for any other use required by law.  The Architect shall obtain and 

provide to the Owner licenses from the Architect’s consultants that have terms identical to those that 

obligate the Architect to the Owner as expressed above in this subsection. 

7.3.1 Delete the second sentence of Section 7.3.1 and substitute the following: 

The Owner, to the extent permitted by law, further agrees to waive any claims against the Architect and its 

consultants from all costs and expenses, including the cost of defense, related to claims and causes of action 

asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s use of the 

Instruments of Service under this Section 7.3.1.  

Add to the end of the last sentence of Section 7.3.1 the words “or pays the licensing fee stated in Section 11.9”. 

7.4 Delete the language of Section 7.4 and substitute the word “reserved.” 

7.5 Add the following Section 7.5: 

7.5 Architect shall not use or allow to be used the Drawings, Specifications and reports or the unique design 

aspects of this Project for any other project, without the prior written approval of Owner. Architect may 

re-use standard specification texts and details.  

7.6 Add the following Section 7.6: 

7.6 Upon the filing by Architect of a petition in bankruptcy or upon any other proceeding or action by or 

against the Architect under the relevant law on bankruptcy, this Agreement shall be governed by Section 

365(n) of the U.S. Bankruptcy Code, if applicable.  If any person seeks to reject this Agreement pursuant 

to bankruptcy law, Owner shall have the option of using the Instruments of Service for either the original 

term of this Agreement or a period of five years after rejection is requested. 

 

ARTICLE 8 - CLAIMS AND DISPUTES 

8.1.1 Delete Section 8.1.1 and substitute the following: 

8.1.1 All disputes, claims, or controversies relating to the Agreement shall be resolved exclusively by the 

appropriate Chief Procurement Officer in accordance with Title 11, Chapter 35, Article 17 of the South 

Carolina Code of Laws, or in the absence of jurisdiction, only in the Court of Common Pleas for, or a 

federal court located in, Richland County, State of South Carolina. Architect agrees that any act by the 

State regarding the Agreement is not a waiver of either the State's sovereign immunity or the State's 

immunity under the Eleventh Amendment of the United State's Constitution.  Architect consents that any 

papers, notices, or process necessary or proper for the initiation or continuation of any disputes, claims, or 

controversies relating to the Agreement; for any court action in connection therewith; or for the entry of 

judgment on any award made, may be served on Architect by certified mail (return receipt requested) 

addressed to Architect at the address provided on Exhibit A or by personal service or by any other 

manner that is permitted by law, in or outside South Carolina.  Notice by certified mail is deemed duly 

given upon deposit in the United States mail. 
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8.1.1.1 Add the following Section 8.1.1.1: 

8.1.1.1 Architect agrees that any act by the State regarding this Agreement is not a waiver of either the State's 

sovereign immunity or the State's immunity under the Eleventh Amendment of the United States 

Constitution.  As used herein, the phrase, "the State" includes any governmental entity transacting 

business with the Architect pursuant to the Agreement and the State Fiscal Accountability Authority. 

8.1.2 Delete the first sentence of Section 8.1.2 and substitute the following: 

LIMITATIONS ON LIABILITY 
8.1.2.1 To the extent damages are covered and paid for by property insurance provided by the Contractor, the 

Owner and Architect waive all rights against each other and against the contractors, consultants, agents 

and employees of the other for damages, except such rights as they may have to the proceeds of such 

insurance as set forth in AIA Document A201–2007, General Conditions of the Contract for 

Construction. 

8.1.3 Delete Section 8.1.3 and substitute the following: 

8.1.3 Notwithstanding any other provision of this Agreement (including Sections 2.6 and 2.7), but subject to a 

duty of good faith and fair dealing, the Architect and Owner waive claims against each other for listed 

damages arising out of or relating to this Agreement.  Listed Damages are (1) damages incurred by the 

Owner for rental expenses, for losses of use of the Work, except to the extent such losses are covered by 

insurance or occur after acceptance of the certificate of substantial completion, income, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services of such 

persons, and for attorney's fees, insurance and interest (excluding post-judgment); and, (2) damages 

incurred by the Architect for principal office expenses and overhead, including, but not limited to, the 

compensation of personnel stationed there, rent, utilities and office equipment; for losses of financing, 

business and reputation, for loss of profit, for attorney's fees, insurance and interest (excluding post-

judgment), and for claims made by the Architect's consultants for the types of damages the Architect has 

waived as against the Owner.  This mutual waiver is applicable, without limitation, to all listed damages 

due to either party’s termination of this Agreement, except as specifically provided in Section 9.7. 

8.1.4 Add the following section 8.1.4: 

8.1.4 WAIVER OF ARCHITECT CLAIMS AGAINST THE CONTRACTOR. Notwithstanding any other 

provision of this Agreement, but subject to a duty of good faith and fair dealing, the Architect waives all 

claims against both the Contractor and any of the Contractor's subcontractors (at any tier) for Listed 

Damages arising out of or relating to this Contract.  The Listed Damages are damages incurred by the 

Architect for principal office expenses and overhead, including, but not limited to, the compensation of 

personnel stationed there, rent, utilities and office equipment; for losses of financing, business and 

reputation, for loss of profit, for attorney's fees, insurance and interest (excluding post-judgment), and for 

claims made by the Architect's consultants for the types of damages the Architect has waived as against 

the Owner. 

8.2.1 Delete the language of Section 8.2.1 and insert the word “reserved.” 

8.2.2 Delete Section 8.2.2 and substitute the following: 

8.2.2 If either party files a request for resolution of a contract controversy with the Chief Procurement Officer 

for Construction (CPOC) pursuant to Title 11, Chapter 35, Article 17 of the South Carolina Code of 

Laws, as amended, the Owner and Architect shall endeavor to resolve claims, disputes and other matters 

in question between them by mediation using a mediation process and mediator mutually agreeable to 

both.  The Owner and Architect shall act in good faith in selecting and agreeing on mediation procedures 

and a mediator.  If the Owner and Architect cannot in good faith agree on mediation procedures and/or a 

mediator, they shall use procedures and/or a mediator appointed by the CPOC. Mediation shall proceed in 

advance of Administrative Review by the CPOC.  

8.2.3 Delete the last sentence of Section 8.2.3 and substitute the following: 

Agreements reached in mediation shall be approved by the CPOC. 
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8.2.4 Delete Section 8.2.4 and substitute the following: 

8.2.4 If the parties cannot resolve a dispute through mediation pursuant to this Section 8.2, the parties shall so 

notify the CPOC and proceed in accordance with the procedures set forth in Article 17 of the South 

Carolina Code of Laws, as amended. 

8.3 Delete the language of Section 8.3 in its entirety including all of its Sub- Sections and substitute the word 

“reserved.” 

8.4 Add the following Section 8.4: 

8.4 CONTINUING OBLIGATIONS DURING DISPUTES 

In the event of any Controversy between Owner and Architect under this Agreement, including but not 

limited to, whether or not any services Owner expects Architect to perform are within the scope of Basic 

Services or any dispute as to whether or not Architect is entitled to additional compensation for any Work 

requested, Architect shall continue to proceed diligently with the performance of its services under this 

Agreement pending resolution of the dispute, and Owner agrees to pay Architect in accordance with this 

Agreement for all services rendered by Architect which are not the subject of the Controversy. 

 

ARTICLE 9 - TERMINATION OR SUSPENSION 

9.1 Delete Section 9.1 and substitute the following: 

9.1 If the Owner fails to make payments to the Architect in accordance with this Agreement, such failure shall be 

considered substantial nonperformance and cause for termination or, at the Architect’s option (subject to Section 

8.4), cause for suspension of performance of services under this Agreement.  If the Architect elects to suspend 

services, the Architect shall give written notice to the Owner.  Unless the Architect receives payment in full for 

undisputed amounts within twenty-one days of the Owner’s receipt of the Architect’s notice, the suspension shall 

take effect without further notice.  In the event of a suspension of services, the Architect shall have no liability to 

the Owner for delay or damage caused the Owner because of such suspension of services.  Before resuming 

services, the Architect shall be paid all undisputed sums due prior to suspension and any direct expenses incurred 

in the interruption and resumption of the Architect’s services.  The Architect’s fees for the remaining services and 

the time schedules shall be equitably adjusted. 

9.2 Delete the last sentence of Section 9.2 and substitute the following: 

The Architect’s time schedules shall be equitably adjusted.  If the suspension exceeded 90 days, the Architect’s 

fees for the remaining services shall be equitably adjusted. 

9.3 In Section 9.3, delete the word “seven” and substitute the number “14.” 

9.4 In Section 9.4, delete the word “seven” and substitute the number “21.” 

9.5 In Section 9.5, delete the word “seven” and substitute the number “21.” 

9.7 Delete Section 9.7 and substitute the following: 

9.7 Termination Expenses are in addition to compensation for the Architect’s services and include expenses 

directly attributable to termination for which the Architect is not otherwise compensated, plus an amount 

for reasonable profit on the value of the services performed at the Owner's request as a result of the 

termination. 

9.8 Delete Section 9.8 and substitute the following: 

9.8 In the event of suspension or termination for convenience, upon request of Owner and payment of all fees 

pursuant to this Article, Architect shall promptly provide Owner with reproducible drawings and 

computer tapes or disks of all documents completed or in progress on the date of termination.  The 

Owner’s rights to use the Architect’s Instruments of Service in the event of a termination of this 

Agreement are set forth in Article 7. 

 

ARTICLE 10 - MISCELLANEOUS PROVISIONS 

10.1 Delete Section 10.1 and substitute the following: 

10.1 The Agreement, any dispute, claim, or controversy relating to the Agreement, and all the rights and 

obligations of the parties shall, in all respects, be interpreted, construed, enforced and governed by and 

under the laws of the State of South Carolina, except its choice of law rules. 
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10.2 Add the following to the end of Section 10.2: 

Any reference in this document to the Agreement between the Owner and Contractor, AIA Document A101, or 

some abbreviated reference thereof, shall mean the AIA A101, 2007 Edition as modified by OSE Form 00501 – 

Standard Modification to Agreement Between Owner and Contractor.  Any reference in this document to the 

General Conditions of the Contract for Construction, AIA Document A201, or some abbreviated reference thereof, 

shall mean the AIA A201, 2007 Edition as modified by OSE Form 00811 – Standard Supplementary Conditions.  

10.3 Add the following to the end of Section 10.3: 

Regulation 19-445.2180 provides as follows: "No State contract is transferable, or otherwise assignable, without 

the written consent of the Chief Procurement Officer, the head of a purchasing agency, or the designee of either;  

provided, however, that a contractor may assign monies receivable under a contract after due notice from the 

contractor to the State." 

10.5 Delete Section 10.5 and substitute the following: 

10.5 The Contractor shall be entitled to performance and enforcement of obligations under the Agreement 

intended to facilitate performance of the Contractor's duties.  Otherwise, nothing contained in this 

Agreement shall create a contractual relationship with or a cause of action in favor of a third party against 

either the Owner or Architect. 

10.7 Delete Section 10.7 and substitute the following: 

10.7 Subject to the Owner's written approval, which shall not be unreasonably withheld, the Architect shall 

have the right to include photographic or artistic representations of the design of the Project among the 

Architect’s promotional and professional materials.  However, the Architect’s materials shall not include 

the Owner’s confidential or proprietary information if the Owner has previously advised the Architect in 

writing of the specific information considered by the Owner to be confidential or proprietary.  The Owner 

shall provide professional credit for the Architect in the Owner’s promotional materials for the Project.  

Architect shall not publish any comments or quotes by State employees, or include the State in either 

news releases or a published list of customers, without the prior written approval of the Owner. 

10.8 In Section 10.8 insert a comma after “the receiving party shall” and insert the following after the comma: 

to the extent permitted by law, 

10.9 Add the following Section 10.9: 

10.9 ARCHITECT'S RECORDS 
Upon request, the Architect shall provide the Owner with copies of all documents, in their original form, 

in the Architect's possession that regard the Project. 

10.10 Add the following Section 10.10: 

10.10 PUBLICITY 
Architect shall not publish any comments or quotes by State employees, or include the State in either 

news releases or a published list of customers, without the prior written approval of the Owner. 

10.11 Add the following Section 10.11: 

10.11 ECONOMIC CONFLICT OF INTEREST 

A contractor shall not have or exercise any official responsibility regarding a public contract in which the 

contractor, or a business with which he is associated, has an economic interest.  A person working for 

contractor shall not have or exercise any official responsibility regarding a public contract in which the 

person, an individual with whom he is associated, or his family members have an economic interest.  If 

contractor is asked by any person to violate, or does violate, either of these restrictions, contractor shall 

immediately communicate such information to the procurement officer.  The state may rescind, and 

recover any amount expended as a result of, any action taken or contract entered in violation of this 

provision.  The terms "business with which he is associated," "economic interest," "family member," 

"immediate family," "individual with whom he is associated," "official responsibility" and "person" have 

the meanings provided in Section 8-13-100. 
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10.12 Add the following Section 10.12: 

10.12 DRUG-FREE WORKPLACE 
The Architect certifies to the Owner that Architect will provide a Drug-Free Workplace, as required by 

Title 44, Chapter 107 of the South Carolina Code of Laws, as amended. 

10.13 Add the following Section 10.13: 

10.13 FALSE CLAIMS 
According to the S.C. Code of Laws § 16-13-240, "a person who by false pretense or representation 

obtains the signature of a person to a written instrument or obtains from another person any chattel, 

money, valuable security, or other property, real or personal, with intent to cheat and defraud a person of 

that property is guilty" of a crime. 

10.14 Add the following Section 10.14: 

10.14 NON-INDEMNIFICATION 
Any term or condition is void to the extent it requires the State to indemnify anyone.  It is unlawful for a 

person charged with disbursements of state funds appropriated by the General Assembly to exceed the 

amounts and purposes stated in the appropriations. (§ 11-9-20) It is unlawful for an authorized public 

officer to enter into a contract for a purpose in which the sum is in excess of the amount appropriated for 

that purpose.  It is unlawful for an authorized public officer to divert or appropriate the funds arising from 

any tax levied and collected for any one fiscal year to the payment of an indebtedness contracted or 

incurred for a previous year. (§ 11-1-40) 

10.15 Add the following Section 10.15: 

10.15 RETENTION AND AUDIT OF ARCHITECT’S RECORDS  
The Architect and the Architect’s Consultants shall comply with all applicable obligations of §11-35-

2220 of the SC Code of Laws, as amended. 

10.16 Add the following Section 10.16: 

10.16 AUDIT OF COST OR PRICING DATA 
The Owner shall be entitled, at reasonable times and places, to audit the books and records of the 

Architect and the Architect’s Consultants who have submitted cost or pricing data pursuant to either this 

Contract or to §11-35- 1830 to the extent that such books and records relate to such cost or pricing data. If 

any cost or pricing data is required for this Contract, the Architect and the Architect’s Consultants shall 

maintain such books and records that relate to such cost or pricing data for three (3) years from the date 

of final payment under the Contract, unless a shorter period is otherwise authorized in writing by the 

Chief Procurement Officer; provided, however, that such records shall be retained for additional periods 

of time beyond this three-year period upon request of the Chief Procurement Officer. 

10.17 Add the following Section 10.17: 

10.17 CONTRACT AUDIT 
If this Contract or any Modification (other than a firm fixed price contract) is negotiated, the Owner shall 

be entitled to audit the books and records of the Architect and the Architect’s Consultants to the extent 

that such books and records relate to the performance of the Contract or any Modification.  Such books 

and records shall be maintained by the Architect for a period of three years from the date of final payment 

under the Contract and by any Consultants for a period of three years from the date of final payment 

under the Architect’s contract with the Consultant, unless a shorter period is otherwise authorized in 

writing by the Chief Procurement Officer.  As used in this paragraph, the phrase "Chief Procurement 

Officer" shall have the definition given that phrase in SC Code Ann. §11-35-310. 

10.18 Add the following Section 10.18: 

10.18 FORCE MAJEURE 
In the event Architect is hindered, delayed or prevented from performing its obligations under this 

Agreement as a result of any fire, flood, landslide, tornado or other act of God, malicious mischief, theft, 

strike, lockout, other labor problems, shortages of material or labor, or any other cause beyond the 

reasonable control of Architect, the time for completion of Architect’s work shall be extended by the 

period of resulting delay. 
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10.19 Add the following Section 10.19: 

10.19 NO WAIVER 
Owner does not waive any prior or subsequent breach of the terms of the Agreement by making payments 

on the Agreement, by failing to terminate the Agreement for lack of performance, or by failing to strictly 

or promptly insist upon any term of the Agreement.  Only a procurement officer has actual authority to 

waive any of the Owner's rights under this Agreement.  Any waiver must be in writing. 

10.20 Add the following Section 10.20: 

10.20 HEADINGS 
The headings used in this Agreement are for ease of reference only and shall not in any way be construed 

to limit or alter the meaning of any provision. 

10.21 Add the following Section 10.21: 

10.21 IRAN DIVESTMENT ACT - CERTIFICATION (JAN 2015) 

(a) The Iran Divestment Act List is a list published by the SFAA pursuant to Section 11-57-310 that 

identifies persons engaged in investment activities in Iran.  The list is available at the following URL: 

http://procurement.sc.gov/PS/PS-iran-divestment.phtm.  Section 11-57-310 requires the government to 

provide a person ninety days written notice before he is included on the list.  The following 

representation, which is required by Section 11-57-330(A), is a material inducement for the State to 

award a contract to you.  (b) By signing your Contract, you certify that, as of the date you sign, you are 

not on the then-current version of the Iran Divestment Act List.  (c) You must notify the Agency 

Procurement Officer immediately if at any time you are added to the Iran Divestment Act List. 

10.22 Add the following Section 10.22: 

10.22 OPEN TRADE REPRESENTATION (JUN 2015) 

By signing this Agreement, Architect represents that Architect is not currently engaged in the boycott of a 

person or an entity based in or doing business with a jurisdiction with whom South Carolina can enjoy 

open trade, as defined in SC Code Section 11-35-5300. [02-2A083-1].  During the contract term, 

including any renewals or extensions, Architect will not engage in the boycott of a person or an entity 

based in or doing business with a jurisdiction with whom South Carolina can enjoy open trade, as defined 

in SC Code Section 11-35-5300. [07-7A053-1]. 
 

ARTICLE 11 - COMPENSATION 

11.1 In Section 11.1, insert the following after the parenthetical “(Insert amount of, or basis for, compensation.)”:  

Stage 1 Services (through completion of the Schematic Design Phase):   $       

Stage 2 (Design Development Phase through completion of all Work of the Agreement):   $       

11.4 Delete the language of Section 11.4 and substitute the word “reserved.” 

11.8.1.1 In Section 11.8.1.1, insert a comma after the word “subsistence” and insert the following after the comma: 

subject to Section 11.8.3 

11.8.1.2 In Section 11.8.1.2, insert the word “project” before the word “dedicated.” 

11.8.1.6 Delete the language of Section 11.8.1.6 and substitute the word “reserved.” 

11.8.1.10 Delete the language of Section 11.8.1.10 and substitute the word “reserved.” 

11.8.1.11 Delete the language of Section 11.8.1.11 and substitute the word “reserved.” 

11.8.2 Delete Section 11.8.2 and substitute the following: 

11.8.2 For Reimbursable Expenses the compensation shall be the actual costs incurred by the Architect and the 

Architect’s consultants.  The Architect and the Architect’s consultants shall be allowed a reasonable 

markup not to exceed 10% for administrative cost related Reimbursable Expenses.  
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11.8.3 Add the following Section 11.8.3: 

11.8.3 Unless authorized in writing by the Owner prior to incurring the expense, no expense for transportation, 

travel, or subsistence will be reimbursable to the extent the expense exceeds the amount for which a state 

employee would be reimbursed under the Travel Regulations.  Travel Regulations means the State Fiscal 

Accountability Authority's Regulations For Reimbursement For Travel And Subsistence Expenses 

[http://www.cg.sc.gov/guidanceandformsforstateagencies/Documents/DisbursementRegulations07242012

.pdf].  There shall be no charge for time spent in travel. 

11.10.1 In Section 11.10.1, insert the following in the space provided for setting for a dollar amount: 

zero dollars ($0.00) 

11.10.2 Delete Section 11.10.2 and substitute the following: 

11.10.2 Payments for services shall be made monthly in proportion to services performed.  Payments are due and 

payable upon presentation of the Architect’s invoice.  Payments due to the Architect and unpaid under 

this Agreement shall bear interest only if and to the extent allowed by Title 29, Chapter 6, Article 1 of the 

South Carolina Code of Laws.  Amounts due to the Owner shall bear interest at the rate of one percent a 

month or a pro rata fraction thereof on the unpaid balance as may be due. 

11.10.3 Delete Section 11.10.3 and substitute the following: 

11.10.3 The Owner shall not withhold amounts from the Architect’s compensation to impose a penalty.  The 

Owner shall have all of its common law, equitable, and statutory rights of set-off.  

11.10.4 Insert the following phrase at the beginning of the sentence in Section 11.10.4: 

In addition to the sections of Article 10, 
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STATE OF SOUTH CAROLINA 

STANDARD EQUIPMENT AGREEMENT 

 

 

 This Agreement, made this    day of _______________, 20___, between ___________________________________________   

whose address is                

(Lessor) and _________________________________________, an agency of the State of South Carolina (Lessee).  

 If this Agreement is entered into as a result of a solicitation, in the event of an inconsistency between provisions of this Agreement and other terms of the 

solicitation, the inconsistency shall be resolved by giving precedence to the terms and conditions of the solicitation.  This Agreement is entered into in connection with 

solicitation or contract number _____________. 

 Lessor hereby leases to Lessee the equipment described on the attached Exhibit A, upon the following terms: 

1. TERM OF LEASE 

 The term of this Agreement shall commence on the date of acceptance by Lessee and shall continue for a period of     

    unless sooner terminated by either party as provided herein.  The initial term and renewal term cannot exceed a total of five (5) years. 

2. RENTAL 

 Lessee agrees to pay rental of:  (1)________________________Dollars per ________________________during the term of this Agreement, or (2) the 

 amounts and upon the conditions stated in the Schedule of Payments attached as Exhibit B.  The first rental payment shall be due and payable on the day 

 after the date of acceptance by Lessee.  Subsequent payments shall be due on the    day of each     thereafter. 

 South Carolina sales or use taxes shall be stated separately. 

3. DELIVERY 

 Delivery shall be not later than     from date hereof, time being of the essence.  Delivery costs shall be borne by  

    , and such costs shall not exceed     . 

4. INSTALLATION 

 Lessor shall install the equipment at a suitable location designated by Lessee.  Installation costs shall be borne by ___________________, 

 and such costs shall not exceed     

5. ACCEPTANCE 

 Upon delivery and installation of the equipment at     , Lessee shall test and inspect it, and if in good 

 working order, accept the equipment and acknowledge the acceptance in writing.  The date of acceptance shall be the date upon which Lessee 

 acknowledges in writing that the equipment is installed and operating properly. 

6. MAINTENANCE 

 Lessee shall use the equipment in a careful and proper manner in compliance with its intended use.  Lessor shall at its expense maintain each item of  

equipment in good mechanical condition and working order.  Lessee shall not be responsible for normal wear and tear resulting from the use thereof. 

  OR 

 Maintenance shall be as stated on the attached Exhibit C. 

7. INSPECTION 

 Lessor shall have the right, upon reasonable prior notice to Lessee and during Lessee’s normal working hours, to inspect the equipment and observe its 

 use at the premises of Lessee. 

8. TITLE 

 The equipment shall at all times remain the property of Lessor and Lessee shall have no right, title, or interest therein except as expressly set forth in this 

 Agreement. 

9. GOVERNING LAW 

 This Agreement shall be governed in all respects by the laws of the State of South Carolina. 

10. HOLD HARMLESS 

 Lessor shall indemnify and save Lessee harmless from any and all liability, damages, expenses, causes of action, suits, claims or judgments arising from 

 injury to person or property resulting from delivery or transportation of equipment caused by the negligence of Lessor, his agents or servants, and Lessor 

 shall at its own expense, defend any and all suits which may be brought against Lessee, either alone or in conjunction with others, upon any such liability 

 or claim or claims. 

11. JURISDICTION 

 Lessor acknowledges that it is subject to the jurisdiction and process of the State of South Carolina as to all matters and disputes arising pursuant to the 

 Agreement and the performance thereof, including any questions as to liability for taxes, licenses, or fees levied by the State or its political subdivisions.  

 Lessor agrees to execute any and all agreements necessary to accomplish this provision. 

12. DEFAULT 

Upon the failure of Lessee to make any payment when due, or upon the failure of Lessee to perform any other obligations imposed upon it by this 

Agreement and upon the continuance of such failure after the receipt if thirty (30) days written notice thereof from Lessor, Lessee shall be deemed to be in 

default and Lessor shall have the right to terminate this Agreement.  Upon the failure of Lessor to perform any obligation imposed upon it by this 

Agreement, and upon the continuance of such failure after receipt of _______________________ days written notice thereof from Lessee, Lessor shall be 

deemed to be in default and Lessee shall have the right to terminate this Agreement. 
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13. TERMINATION 

(a) This Agreement may be terminated by Lessee’s giving thirty (30) days prior written notice of such termination to Lessor.  Lessee shall negotiate  

reasonable termination costs, if applicable. 

(b) Upon the termination of this Agreement as a result of a default by Lessor, Lessee shall be entitled to proceed by appropriate court action to enforce  

specific performance of this Agreement, to recover damages for breach, or to take such other action as may be permitted by law. 

14. NON-APPROPRIATION CLAUSE 

Notwithstanding any other provisions of this Agreement, the parties agree that the rental is payable by Lessee from appropriations, grants, and monies from 

the State Legislature and other governmental entities.  In the event sufficient appropriation, grants, and monies are not made available to Lessee to pay this  

rent for any fiscal year, this Agreement shall terminate without further obligation of Lessee.  In such event, the chief executive officer of Lessee shall certify  

to Lessor that sufficient funds have not been made available to Lessee to meet the obligations of this Agreement; and such certification shall be conclusive  

upon the parties. 

15. RENEWAL 

 Lessee may, at its option by giving written notice to Lessor not less than thirty (30) days prior to the expiration of the initial term, renew this Agreement 

 for an additional term of ____________________________ upon the same terms and conditions as this Agreement , provided that the initial term and the 

 renewal term cannot exceed a total of five (5) years. 

16. NOTICES 

 All notices and other communications made or required to be given under this Agreement shall be made in writing and mailed to the other party at its 

 address as set forth herein or at such address as the party may provide from time to time. 

 

 Lessor’s address:                

 

                             

 

                             

 

 Lessee’s address:                

 

                            

 

                            

17. ASSIGNMENT 

Lessor may, with the prior approval of Lessee, assign its right to receive payment of rent hereunder, provided that such assignments shall not relieve Lessor 

of its responsibility to perform any duty imposed herein. 

18. RELOCATION 

In the event Lessee desires to relocate the equipment within its offices or elsewhere in South Carolina State Government, Lessor will submit a price 

quotation not to exceed Lessor’s cost for the move or will prepare equipment to be moved by other mutually acceptable means. 

19. PATENTS INDEMNITY 

Lessor shall defend, at its own expense, any action brought against Lessee to the extent that it is based on a claim that the equipment supplies by lessor 

infringes a United States Patent, and Lessor will pay any costs and will indemnify Lessee for all expenses which are attributable to any such claim including 

any award of damages against Lessee, provided Lessee gives Lessor prompt notice in writing of such claim, and further provided Lessor shall have sole 

control of the defense of any action on such claim and all negotiations for its settlement or compromise.  Should the equipment become, or in Lessor’s 

opinion be likely to become, the subject of a claim or infringement of a United States Patent, Lessee shall permit Lessor, at its option and expense, either to 

procure for Lessee the right to continue using the equipment, to replace or modify the same so that they become non-infringing, or to discontinue the use of 

the equipment and accept its return.  Lessor shall have no liability to Lessee with respect to any claim of patent infringement which is based upon the 

combination of equipment supplied hereunder with equipment or devices not supplied by Lessor.  The foregoing states the entire liability of Lessor with 

respect to infringement of patents by the equipment. 

20. PAYMENTS 

 All payments due pursuant to this Agreement are solely the responsibility of the agency designated Lessee; the Office of General Services has no liability 

 with respect to payments or breaches. 

21. ENTIRE AGREEMENT 

This Agreement, attached exhibits hereto, and the solicitation documents, if any, constitute the entire Agreement between the parties and shall not be 

amended, altered or changed except after prior written approval from the Office of General Services, in compliance with the S.C. Consolidated Procurement 

Code, and by written agreement, signed by the parties. 

 

 

 Accepted and executed the date stated above. 

        LESSOR: 

 

        BY:          

 

        ITS:          

 

        LESSEE: 

 

        BY:          

 

        ITS:          
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Indemnity 

The term “indemnity” means “[a] duty to make good any loss, damage, or liability 
incurred by another.” Black's Law Dictionary (9th ed. 2009). An “indemnity clause” is “[a] 
contractual provision in which one party agrees to answer for any specified or unspecified 
liability or harm that the other party might incur. — Also termed hold-harmless clause; save-
harmless clause.” Id.1 

For nearly fifty years, South Carolina’s attorneys general have consistently opined that 
state agencies have no authority to enter into indemnity or “hold harmless” agreements.2 In fact, 
the Attorney General has even advised against the use of qualifying language – e.g., “so far as 
the laws of the State permit” or “insofar as it lawfully may”  – on the grounds that such language 
does not validate otherwise illegal indemnity obligations. Id. 

Clauses that create an indemnity are not always obvious. No specific language or “magic 
words” are required to support indemnification, and a written agreement can be established 
without specifically expressing the obligation as indemnification.3 An indemnification agreement 
is created when the words used express an intention by one party to reimburse or hold the other 
party harmless for any loss, damage, or liability.4 A indemnity agreement can exist even when 
not described as indemnification.5 

To illustrate language creating an indemnity obligation, consider this classic example 
appearing in form construction contracts: 

1 In most instances, an indemnity agreement is any promise to pay another party for a loss or damage that 
party incurs to a third party. Laurens Emergency Med. Specialists, PA v. M.S. Bailey & Sons Bankers, 584 S.E.2d 
375, 377 (2003) (“[T]he default rule of interpretation for indemnity clauses is that third party claims are a 
prerequisite to indemnification.”). Nevertheless, the language used to craft “an indemnify clause [may] provide for 
other forms of compensation, including one in which a first party is liable to a second party for a loss or damage the 
second party might incur.” Id. 

2 Letter to Wayne F. Rush, S. C. Att’y Gen. Op. of September 29, 2004. 
3 McNally & Nimergood v. Neumann-Kiewit Constructors, Inc., 648 N.W.2d 564, 570 (Iowa 2002). See, 

also, Royal Ins. Co. of Am. v. Whitaker Contracting Corp., 242 F.3d 1035, 1041 (11th Cir.2001) (particular language 
not required as long as intent is clear). 

4 Robert L. Meyers III & Debra A. Perelman, Symposium, Risk Allocation through Indemnity Obligations 
in Construction Contracts, 40 S.C. L.Rev. 989, 990 (1989). 

5 41 Am. Jur. 2d, Indemnity § 7. 
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… Contractor shall indemnify and hold harmless the Owner, Architect, 
Architect’s consultants, and agents and employees of any of them from and 
against claims, damages, losses and expenses, including but not limited to 
attorneys’ fees, arising out of or resulting from performance of the Work …. 

AIA Document A201-1997, General Conditions of the Contract for Construction, Article 3.18.1. 
Unfortunately, contracts are not always so clear. Suppose the agreement provided for a 
contractor’s indemnity, as above, then listed specific circumstances where the indemnity 
obligation did not obtain. Suppose the list were followed by a sentence reading “Owner shall be 
responsible for any costs or damages that result from any of these causes.” Does this language 
create an obligation for the owner to indemnify the contractor for the excepted circumstances? 
 

Now consider a provision that the owner is responsible for claims arising from his use of 
the project during construction. Does language that “Owner must pay any judgment resulting 
from such claims” mean just that he is on his own? Or does it mean he will pay any judgment, 
including one against the contractor, resulting from the owner’s activities on the jobsite? 

Rules requiring clear and unequivocal language to impose an indemnity obligation may 
resolve the cases above in the owner’s favor.6 The better practice, though, is not to risk it. If you 
see a provision obligating the state or an agency to pay a judgment, make sure it cannot be 
construed as an indemnity. If you aren’t sure, add language to remove any ambiguity. For 
example, you may add the following phrase after an unclear sentence: “provided that nothing in 
this section creates any obligation for owner to hold contractor harmless from, or defend 
contractor against, such claims.” 

Defense 

Closely related to indemnity is a duty to defend. “A duty to defend is a 'specific 
obligation to assume, upon tender, the defense obligations and costs of another.'”7 

A duty to defend may be expressly stated, or it may be implied in a broad “save 
harmless” provision; an agreement to hold another harmless “from any and all loss, cost, or 

6 For example, in the absence of a legal duty a contractual promise to hold harmless “should not be found 
unless it can be clearly implied from the language and purpose of the entire agreement and the surrounding facts and 
circumstances.” 41 Am. Jur. 2d, Indemnity § 7. 

7 MT Builders, L.L.C. v. Fisher Roofing, Inc., 197 P.3d 758 (Ariz. App. Div. 1 2008) (quoting Steven G.M. 
Stein & Shorge K. Sato, Advanced Analysis of Contract Risk-Shifting Provisions: Is Indemnity Still Relevant?, 27 
Construction Lawyer 5, 9 (Fall 2007)). See, generally, Crawford v. Weather Shield Mfg., 38 Cal. Rptr. 3d 787, 806 
(Cal. Ct. App. 2006), aff'd, 187 P.3d 424 (2008) (“A defense obligation is of necessity a current obligation. The idea 
is to mount it, render it, and fund it now, before the insured's-or indemnitee's-default is taken, or trial preparation is 
compromised.”). 
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expense” probably means you may be obligated to pay for his lawyer as well as any judgment he 
suffers when the lawyer settles or loses the case. 

For many of the same reasons state agencies lack authority to indemnify, the Attorney 
General has opined that a governmental entity may not agree to defend a contractor against 
claims. This prohibition applies even where the claims arise from the government’s own acts or 
omissions.8 

Fortunately, defense clauses are easy to spot. They are most often stated in, or implied 
from, broad indemnity provisions, like the one quoted above. Or, they may stand alone as a 
separate clause or sentence within the overall indemnity section. In the latter case, look for 
language like “defend and indemnify” or “including attorney’s fees.” 

Notification of a claim usually triggers a duty to defend. If the contractor is obligated to 
give you notice of claims, keep looking. There’s probably a duty to defend lurking. If you aren’t 
sure, the disclaimer phrase at the end of the Indemnity section, above, should catch any hidden or 
implied duty to defend. 

 Tips 

□ Remove any clause that clearly creates any obligation for the government to indemnify 
anyone. Likewise, remove any language that expresses an intention by the government to 
reimburse or pay the other party for any loss, damage, liability, or judgment. 

□ Take the same approach to language that requires you to provide a defense against claims, or 
to save harmless from costs, or attorney’s fees, or expenses of suit. 

□ If you suspect that a clause imposes an indemnity obligation on the government and you 
cannot get the contractor to remove the language, add clarifying language to the offending 
sentence. Use a phrase like this one: “provided that nothing in this section creates any obligation 
for the State to hold contractor harmless from, or defend contractor against, such claims.” 

8 Letter to John. J. Fantry, Jr., S.C. Att'y Gen. Op. of March 6, 2012 (Concluding that a governmental 
entity may not agree to defend a contractor against claims arising from acts or omissions of either the governmental 
entity or the contractor.) 
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Unisys Corp. v. South Carolina Budget and Control Bd. Div...., 346 S.C. 158 (2001)

551 S.E.2d 263

 © 2012 Thomson Reuters. No claim to original U.S. Government Works. 1

346 S.C. 158
Supreme Court of South Carolina.

UNISYS CORPORATION, Appellant/Respondent,
v.

The SOUTH CAROLINA BUDGET AND CONTROL
BOARD DIVISION OF GENERAL SERVICES

INFORMATION TECHNOLOGY MANAGEMENT
OFFICE, as an agency of the State of South Carolina,

as agent for the South Carolina Department of
Health and Human Services (formerly the South

Carolina Health and Human Services Finance
Commission), and as agent for the South Carolina

Department of Social Services; Voight Shealy, in his
official capacities as Acting Information Technology

Management Officer and Chief Procurement
Officer of the Information Technology Management

Office; Ronald E. Moore, in his official capacities
as Technology Management Officer and Chief

Procurement Officer of the Information Technology
Management Office; the South Carolina Department

of Health and Human Services; and the South
Carolina Department of Social Services, Defendants,

Of whom The South Carolina Budget and Control
Board Division of General Services Information
Technology Management Office, as an agency
of the State of South Carolina, as agent for the

South Carolina Department of Health and Human
Services (formerly the South Carolina Health

and Human Services Finance Commission), and
as agent for the South Carolina Department of
Social Services; Ronald E. Moore, in his official
capacities as Technology Management Officer

and Chief Procurement Officer of the Information
Technology Management Office; the South
Carolina Department of Health and Human

Services; and the South Carolina Department
of Social Services are Respondents/Appellants.

No. 25342.  | Heard June 6, 2001.  | Decided
Aug. 14, 2001.  | Rehearing Denied Sept. 12, 2001.

Contractor brought action against state for breach of contract
and sought declaratory judgment on inapplicability of the
Consolidated Procurement Code. State counterclaimed for

fraud in the inducement, unfair trade practices, and breach of
contract. The Circuit Court, Richland County, J.C. Nicholson,
Jr., J., dismissed complaint and counterclaims and enjoined
Procurement Code proceeding pending appeal. Appeal and
cross-appeal were taken. The Supreme Court, Moore, Acting
C.J., held that: (1) the procedure set forth in the Code was
the exclusive means of resolving the controversy; (2) circuit
court thus lacked jurisdiction; (3) statute on jurisdiction of
the circuit courts is a venue statute governing instances where
the state is subject to suit, rather than a general waiver of
sovereign immunity, overruling Kinsey Constr. Co. v. S.C.
Dep't of Mental Health, 272 S.C. 168, 249 S.E.2d 900; (4)
provision of state contract permitting suit only in the Circuit
Court in the County of Richland was overridden to the extent
that it conflicted with the Code; (5) contractor had no right
to jury trial; (6) chief procurement officer (CPO) who had
recused himself could delegate his authority; (7) lack of
an established procedure applicable to disputes before the
CPO would not substantially prejudice the contractor; (8) the
Code procedures applied to the state's claims for fraud in the
inducement and punitive damages; and (9) state's cause of
action for unfair trade practices was not viable.

Affirmed.

West Headnotes (23)

[1] Pretrial Procedure
Matters considered in general

As a general rule, important questions of novel
impression should not be decided on a motion
to dismiss; however, where the dispute concerns
the interpretation of the law, not the underlying
facts, and development of the record will not aid
in the resolution of the issues, it is proper to decide
even novel issues on a motion to dismiss. Rules
Civ.Proc., Rule 12(b)(6).

7 Cases that cite this headnote

[2] Public Contracts
Remedies of Contractors

States
Rights and remedies of contractor and

sureties

Statute vesting the circuit courts with jurisdiction
to hear and determine all questions, actions,
and controversies affecting state boards,
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commissions, and agencies does not trump the
Consolidated Procurement Code and does not
vest the circuit courts with exclusive original
jurisdiction over breach of contract actions
against the state; the Procurement Code took
precedence as the later enacted statute. Code
1976, §§ 11–35–4230, 15–77–50.

3 Cases that cite this headnote

[3] Courts
South Carolina

Constitutional provision granting original
jurisdiction in civil and criminal cases to the
circuit court did not guarantee the circuit court's
jurisdiction over breach of contract action against
the state; since another constitutional provision
permits the General Assembly to direct how
claims against the state may be established and
adjusted, jurisdiction over actions against the
state is established by the General Assembly and
is not endowed by the Constitution. Const. Art. 5,
§ 11; Art. 10, § 10.

[4] States
Mode and Sufficiency of Consent

States
Jurisdiction and venue

Statute vesting the circuit courts with jurisdiction
to hear and determine all questions, actions,
and controversies affecting state boards,
commissions, and agencies is a venue statute
governing instances where the state is subject to
suit, rather than a general waiver of sovereign
immunity; overruling Kinsey Constr. Co. v. S.C.
Dep't of Mental Health, 272 S.C. 168, 249 S.E.2d
900. Code 1976, § 15–77–50.

[5] States
Construction of grant of consent

A statute waiving the state's immunity from
suit, being in derogation of sovereignty, must be
strictly construed.

[6] Public Contracts

Proceedings

States
Rights and remedies of state on contracts in

general, and debts due state

Constitutional provision permitting the General
Assembly to direct how claims against the
state may be established and adjusted did
not invalidate Consolidated Procurement Code
provisions applicable to suits brought by the
state, but simply limited claims against the state
to those allowed by the legislature; since no
constitutional provision limited the legislature's
power to establish jurisdiction for actions brought
by the state, the legislature could provide for such
actions as it saw fit. Const. Art. 10, § 10; Code
1976, § 11–35–4230.

1 Cases that cite this headnote

[7] Constitutional Law
Nature and scope in general

The State Constitution is a limitation upon and not
a grant of power to the General Assembly.

[8] Constitutional Law
Nature and scope in general

The legislative power of the General Assembly
is not dependent upon specific constitutional
authorization, since the State Constitution only
limits the legislature's plenary powers; thus,
the General Assembly may enact any law not
prohibited, expressly or by clear implication, by
the State or Federal Constitutions.

[9] Public Contracts
Remedies of Contractors

States
Rights and remedies of contractor and

sureties

The procedure set forth in the Consolidated
Procurement Code is the exclusive means of
resolving a controversy between the state and
a contractor concerning a contract solicited and
awarded under the Code, whether or not the
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parties voluntarily choose to proceed under the
Code. Code 1976, § 11–35–4230.

[10] States
Construction of grant of consent

Because a statute waiving the state's immunity
must be strictly construed, the state can be sued
only in the manner and upon the terms and
conditions prescribed by the statute.

[11] Public Contracts
Remedies of Contractors

States
Rights and remedies of contractor and

sureties

Provision of state contract permitting suit only
in the Circuit Court in the County of Richland
was overridden to the extent that it conflicted
with a statute making the procedure set forth in
the Consolidated Procurement Code the exclusive
means of resolving a controversy between the
state and a contractor; the provision thus simply
made the Circuit Court the proper venue for
any appeal of the Review Panel's decision. Code
1976, §§ 11–35–4230, 11–35–4410(6).

2 Cases that cite this headnote

[12] Public Contracts
Decisions of Contracting Officers on

Contract Disputes

States
Rights and remedies of contractor and

sureties

A statute making the procedure set forth in the
Consolidated Procurement Code the exclusive
means of resolving a controversy between the
state and a contractor applied to contract reciting
that it was based on an amended request for
proposal (RFP) issued after the effective date of
the statute, even though the original RFP was
issued prior to the effective date. Code 1976, §
11–35–4230; Act July 1, 1993, 178 Stat. at Large,
p. 1402, § 38.

[13] Public Contracts
Construction as a whole

Contracts formed pursuant to the Consolidated
Procurement Code are deemed to incorporate
the applicable statutory provisions and such
provisions shall prevail. Code 1976, § 11–35–
4230.

2 Cases that cite this headnote

[14] Jury
Sovereigns, actions against

The State Constitution does not guarantee a jury
trial in a suit on a contract with the state, since the
state was immune from suit on a contract when
the Constitution was adopted. Const. Art. 1, § 14.

3 Cases that cite this headnote

[15] Jury
Nature of Cause of Action or Issue in

General

Jury
Sovereigns, actions against

The State Constitution secures the right to a jury
trial only in cases in which that right existed at
the time of the adoption of the Constitution in
1868, and, thus, the right to a jury trial does not
apply to actions against the sovereign that were
not recognized in 1868. Const. Art. 1, § 14.

1 Cases that cite this headnote

[16] Public Contracts
Decisions of Contracting Officers on

Contract Disputes

States
Powers of Particular Boards or Officers to

Contract

Chief procurement officer (CPO) who had
recused himself from state contract dispute could
delegate his authority to the Assistant Director of
the Office of General Services; the Procurement
Code permitted the CPO to delegate authority
to designees or to any department, agency, or
official. Code 1976, 11–35–840.
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[17] Administrative Law and Procedure
Harmless or Prejudicial Error

An adequate de novo review renders harmless
a procedural due process violation based on the
insufficiency of the lower administrative body.

[18] Constitutional Law
Public contracts

Public Contracts
Review

The lack of an established procedure applicable
to disputes before the chief procurement officer
(CPO) would not substantially prejudice a state
contractor in light of right to de novo review
before a Review Panel satisfying due process.
Const. Art. 1, § 22.

[19] Public Contracts
Proceedings

States
Rights and remedies of state on contracts in

general, and debts due state

The administrative proceeding under the
Consolidated Procurement Code applied to the
state's claims against contractor for fraud in
the inducement and punitive damages; the Code
stated that it was the exclusive means of resolving
controversies based upon misrepresentation.
Code 1976, § 11–35–4230(1).

1 Cases that cite this headnote

[20] Antitrust and Trade Regulation
Exemptions and safe harbors

State's cause of action against contractor for
unfair trade practices was not viable; transactions
under the Consolidated Procurement Code are
exempt from the Unfair Trade Practices Act
(UTPA). Code 1976, §§ 11–35–4230, 39–5–20.

1 Cases that cite this headnote

[21] Pretrial Procedure

Insufficiency in general

Dismissal for failure to state a claim was proper
since party failed to exhaust its administrative
remedies. Rules Civ.Proc., Rule 12(b)(6).

1 Cases that cite this headnote

[22] Administrative Law and Procedure
Exhaustion of administrative remedies

The requirement to exhaust administrative
remedies goes to the prematurity of a case and not
subject matter jurisdiction.

[23] Appeal and Error
Review of specific questions in general

A stay pending appeal is moot upon disposition
of the appeal on the merits.

1 Cases that cite this headnote

Attorneys and Law Firms

**266  *163  John E. Johnston, Michael J. Giese, and James
T. Hewitt, of Leatherwood Walker Todd & Mann, P.C., of
Greenville, for appellant/respondent.

Marcus A. Manos, Wilburn Brewer, Jr., and Susan Batten
Lipscomb, of Nexsen Pruet Jacobs & Pollard, L.L.P., of
Columbia, for respondents/appellants.

Opinion

MOORE, Acting Chief Justice:

This dispute involves the State's multi-million dollar contract
with appellant Unisys Corporation for the implementation
of a state-wide automated child support enforcement system
as required under the federal Family Support Act of 1988.
Unisys appeals the dismissal of its complaint. We affirm.

FACTS

On February 22, 1993, respondent Information Technology
Management Office (ITM Office) issued a Request for
Proposal (RFP) soliciting bids for a child support enforcement
system. The system was to be in effect by October 1, 1995.
After a bidder's contest to the February RFP, an amended
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*164  RFP was issued on October 8, 1993. This RFP was
further amended six times in October and early November
1993. On November 9, Unisys submitted a successful bid. As
a result, on December 30, 1993, Unisys signed an **267
agreement to provide the system. This agreement was signed
by respondent Budget and Control Board on January 27,
1994.

More than four years later, in September 1998, respondents
(collectively “the State”) submitted a request for resolution
of a contract controversy pursuant to the South Carolina
Consolidated Procurement Code, S.C.Code Ann. § 11–35–
4230 (Supp.2000). The request was submitted to Ronald
Moore, the Chief Procurement Officer (CPO) for the ITM
Office. The State alleged various breaches of contract by
Unisys, including the failure to meet federally mandated
deadlines for the system to be operational. Further, it alleged
fraud in the inducement of the contract, and unfair and
deceptive acts in violation of the South Carolina Unfair Trade
Practices Act, S.C.Code Ann. § 39–5–20 (1985) (SCUTPA).
Unisys responded to the State's request for resolution by
moving for dismissal on several grounds asserting essentially

that the CPO lacked jurisdiction. 1

Unisys then filed this action in circuit court seeking damages
for breach of contract, a declaratory judgment regarding the
inapplicability of the Procurement Code on jurisdictional and
constitutional grounds, and an injunction against the State's
proceeding under the Procurement Code. The State answered
and filed a counterclaim alleging breach of contract, breach
of warranty, fraud in the inducement, and a violation of

SCUTPA. 2  The State then moved to dismiss under Rule
12(b)(1), (6), and (8), SCRCP, on the grounds the circuit court
lacked subject matter jurisdiction of the dispute between the
parties which was governed by the Procurement Code, Unisys
had failed to state facts sufficient to constitute the causes of
*165  action asserted, and there was another action pending

between the same parties for the same claim.

The trial judge found the Procurement Code was the
exclusive means of resolving the dispute between the
parties and disposed of Unisys's constitutional challenges to
the Procurement Code proceeding. He dismissed Unisys's
complaint and the State's counterclaims but enjoined the
pursuit of the Procurement Code proceeding pending this
appeal. Unisys appealed the dismissal of its complaint and the
State cross-appealed the injunction pending appeal.

UNISYS'S APPEAL

1. Novel issue

Unisys contends the trial judge erred in disposing of
its constitutional challenges to the Procurement Code
proceeding on a Rule 12(b)(6) motion to dismiss because
these are novel and complex issues. We disagree.

[1]  As a general rule, important questions of novel
impression should not be decided on a motion to dismiss.
Where, however, the dispute is not as to the underlying facts
but as to the interpretation of the law, and development of the
record will not aid in the resolution of the issues, it is proper
to decide even novel issues on a motion to dismiss. Evans v.
State, 344 S.C. 60, 543 S.E.2d 547 (2001). Here, the questions
involved are questions of law and Unisys points to no factual
issues that require further development. This issue is without
merit.

2. Exclusive jurisdiction of circuit court

[2]  [3]  The trial judge found the procedure set forth
in the Procurement Code, as provided in § 11–35–4230,
is the exclusive means of resolving this dispute. Unisys
contends this was error because the circuit court has exclusive

jurisdiction under S.C.Code Ann. § 15–77–50 (1976). 3

Section 15–77–50 provides:

**268  *166  The circuit courts of
this State are hereby vested with
jurisdiction to hear and determine all
questions, actions and controversies,
other than those involving rates of
public service companies for which
specific procedures for review are
provided in Title 58, affecting boards,
commissions and agencies of this
State, and officials of the State in their
official capacities in the circuit where
such question, action or controversy
shall arise.

[4]  Unisys contends § 15–77–50 vests exclusive jurisdiction
in the circuit court under Kinsey Constr. Co. v. S.C. Dep't
of Mental Health, 272 S.C. 168, 249 S.E.2d 900 (1978).
Kinsey involved two breach of contract actions against the
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Department of Mental Health. The Department argued it
enjoyed sovereign immunity from actions on a contract and
that the exclusive remedy available to the plaintiffs was

limited to that allowed under former § 2–9–10 4  which
provided:

All claims for the payment for services rendered or supplies
furnished to the State shall be presented to the State Budget
and Control Board by petition, fully setting forth the
facts upon which such claim is based, together with such
evidence thereof as the Board may require. The petition
shall be filed with the chairman of the Board at least twenty
days prior to the convening of the General Assembly.
The Court held that by entering a contract, the State waives
its sovereign immunity and consents to be sued for breach
thereof. Further, § 2–9–10 was not the exclusive remedy
available to plaintiffs in light of § 15–77–50 which vests
jurisdiction of civil actions against the State in the circuit
court.

*167  We decline to follow Kinsey 5  in this case. First,
Kinsey is distinguishable from the case at hand. In Kinsey, §
15–77–50 was enacted after the limited remedy provided in §

2–9–10. 6  In contrast, here § 11–35–4230 is the later statute
and therefore takes precedence over § 15–77–50. See Hodges
v. Rainey, 341 S.C. 79, 533 S.E.2d 578 (2000) (more recent
and specific legislation controls if there is a conflict between
two statutes).

[5]  Moreover, five years before Kinsey, in Harrison v. South
Carolina Tax Comm'n, 261 S.C. 302, 199 S.E.2d 763 (1973),
we specifically held that § 15–77–50 is not a blanket waiver
of sovereignty but is essentially a venue statute governing

instances where the State is subject to suit. 7  Kinsey does
not attempt to distinguish or overrule Harrison but discords
with Harrison's essential conclusion that § 15–77–50 is not
a general waiver of sovereign immunity. If the Kinsey court

were actually following Harrison, as it purports to do, 8  it
would have found the State had waived its immunity only to
the extent permitted under § 2–9–10. We find the decision
in Kinsey conflicts with the basic principle that a statute
waiving the State's immunity from suit, being in derogation
of sovereignty, must be strictly construed. Truesdale v. South
Carolina Highway Dep't, 264 S.C. 221, 213 S.E.2d 740
(1975), overruled in part on other grounds, McCall v. Batson,
supra; Jeff Hunt Mach. Co. v. South Carolina State Highway
Dep't., 217 S.C. 423, 60 S.E.2d 859 (1950). Accordingly,
we now **269  overrule Kinsey and reaffirm Harrison's
interpretation of § 15–77–50 as a venue statute.

*168  In conclusion, § 15–77–50 does not trump § 11–35–
4230 to vest exclusive original jurisdiction in the circuit court.

3. Application of § 11–35–4230.

The trial judge found § 11–35–4230 vested the CPO and
Procurement Review Panel (Review Panel) with exclusive
original jurisdiction over the dispute between Unisys and the
State. This section provides in large part:

§ 11–35–4230. Authority to resolve contract and breach
of contract controversies.

(1) Applicability. This section applies to controversies
between the State and a contractor or subcontractor when
the subcontractor is the real party in interest, which arise
under or by virtue of a contract between them including, but
not limited to, controversies based upon breach of contract,
mistake, misrepresentation, or other cause for contract
modification or recision. The procedure set forth in this
section shall constitute the exclusive means of resolving
a controversy between the State and a contractor or
subcontractor concerning a contract solicited and awarded
under the provisions of the South Carolina Consolidated
Procurement Code.

(2) Request for Resolution; Time for Filing. Either the
contracting state agency or the contractor or subcontractor
when the subcontractor is the real party in interest may
initiate resolution proceedings before the appropriate chief
procurement officer by submitting a request for resolution
to the appropriate chief procurement officer in writing
setting forth the general nature of the controversy and the
relief requested with enough particularity to give notice of
the issues to be decided....

(3) Duty and Authority to Attempt to Settle
Contract Controversies. Prior to commencement of an
administrative review as provided in subsection (4), the
appropriate chief procurement officer shall attempt to settle
by mutual agreement a contract controversy brought under
this section. The appropriate chief procurement officer
shall have the authority to approve any settlement reached
by mutual agreement.

*169  (4) Administrative Review and Decision. If, in the
opinion of the appropriate chief procurement officer, after
reasonable attempt, a contract controversy cannot be settled
by mutual agreement, the appropriate chief procurement
officer shall promptly conduct an administrative review
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and shall issue a decision in writing within ten days of
completion of the review. The decision shall state the
reasons for the action taken.

...

(6) Finality of Decision. A decision under subsection
(4) of this section shall be final and conclusive, unless
fraudulent, or unless any person adversely affected requests
a further administrative review by the Procurement Review
Panel under Section 11–35–4410(1) within ten days of the
posting of the decision in accordance with Section 11–35–
4230(5)....

Unisys contends the trial judge's ruling was erroneous for the
following reasons.

a. Legislature's authority to enact § 11–35–4230

[6]  Article X, § 10, of our State Constitution provides:
“The General Assembly may direct, by law, in what manner
claims against the State may be established and adjusted.”
Unisys contends this section limits the General Assembly
to providing for jurisdiction in matters against the State
and therefore does not authorize § 11–35–4230 because that
statute applies as well to suits brought by the State.

[7]  [8]  The State Constitution is a limitation upon and not
a grant of power to the General Assembly. Army Navy Bingo,
Garrison No. 2196 v. Plowden, 281 S.C. 226, 314 S.E.2d
339 (1984). “The legislative power of the General Assembly
is not dependent upon specific constitutional authorization.
The State Constitution only limits the legislature's plenary
powers. Thus, the General Assembly may enact any law
not prohibited, expressly or by clear implication, by the
State or Federal Constitutions.” Johnson v. **270  Piedmont
Mun. Power Agency, 277 S.C. 345, 350, 287 S.E.2d 476,
479 (1982). There is no constitutional provision limiting
the legislature's power to establish jurisdiction for actions
brought by the State and the legislature may provide for such
actions as it sees fit.

*170  We conclude art. X, § 10, simply limits claims against
the State to those allowed by the legislature and does not
invalidate § 11–35–4230.

b. Construction of § 11–35–4230

[9]  Unisys contends the language of § 11–35–4230 is
insufficient to vest exclusive jurisdiction in the CPO and

Review Panel. Subsection (1) of this statute provides: “The
procedure set forth in this section shall constitute the
exclusive means of resolving a controversy between the
State and a contractor ... concerning a contract solicited
and awarded under the provision of the South Carolina
Consolidated Procurement Code.” (emphasis added). Unisys
claims this language means that when the parties voluntarily
chose to proceed under the Procurement Code, § 11–35–
4230 is the exclusive means of undertaking that procedure.
Unisys contends the term “exclusive means,” when strictly
construed, is not sufficient to wrench jurisdiction from the
circuit court. We disagree.

This Court has used the terms “exclusive means,” “exclusive
remedy,” and “exclusive jurisdiction” synonymously when
discussing the Workers' Compensation Act. See S.C.Code
Ann. § 42–1–540 (1985) (providing the rights and remedies
provided under that Act “shall exclude all other rights and
remedies).” See, e.g., Loges v. Mack Trucks, Inc., 308 S.C.
134, 417 S.E.2d 538 (1992) (exclusive means); Carter v.
Florentine Corp., 310 S.C. 228, 423 S.E.2d 112 (1992)
(exclusive remedy); McSwain v. Shei, 304 S.C. 25, 402 S.E.2d
890 (1991) (exclusive jurisdiction). Thus, the term “exclusive
means” has been used to indicate exclusivity of jurisdiction.

[10]  Further, because a statute waiving the State's immunity
must be strictly construed, the State can be sued only in the
manner and upon the terms and conditions prescribed by the
statute. Jeff Hunt Mach. Co. v. South Carolina State Highway
Dep't, supra. The term “exclusive means” must therefore be
strictly construed to limit suits on contracts with the State
to the forum provided in § 11–35–4230. Application of the
strict construction rule, contrary to Unisys's assertion, results
in upholding the exclusivity provision of § 11–35–4230.

*171  c. Effective date

[11]  Under ¶ 3.3, the contract between the State and Unisys
provides:

Any action at law, suit in equity
or judicial proceeding for the
enforcement of this contract or any
provision thereof shall be instituted
only in the Circuit Court in the County
of Richland, State of South Carolina.

Unisys contends this provision, rather than § 11–35–4230,
determines in what forum this controversy must be heard.
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[12]  Unisys argues the “exclusive means” provision of §
11–35–4230 was added by statutory amendment “effective

for bids or proposals solicited on or after July 1, 1993,” 9

and it therefore does not apply here because the original
RFP was issued on February 25, 1993, before this provision
became effective. We disagree. The contract itself recites
that it is based on an RFP issued on October 8, 1993. Since
this RFP was issued after the pertinent 1993 amendment, the
amendment applies.

[13]  Further, we find the “exclusive means” provision
of § 11–35–4230 overrides the contract provision to the
extent it requires that any suit on the contract be brought

in circuit court. 10  Contractual relationships formed pursuant
to the Procurement Code are highly regulated contracts.
**271  We have recognized that the underlying goals

of the Procurement Code serve important public interests
concerning this particular contractual relationship. Ray Bell
Constr. Co. v. School Dist. of Greenville County, 331
S.C. 19, 501 S.E.2d 725 (1998); see generally S.C.Code
Ann. § 11–35–20 (Supp.2000) (purpose and policies of
Procurement Code). We now hold contracts formed pursuant
to the Procurement Code are deemed to incorporate the
applicable statutory provisions and such provisions shall
prevail. Accord S.J. Amoroso Constr. Co. v. United States, 12
F.3d 1072 (Fed.Cir.1993) (mandatory contract *172  clause
that expresses a significant or deeply ingrained strand of
public procurement policy is considered to be included in a
contract by operation of law); see generally Federal Crop Ins.
Corp. v. Merrill, 332 U.S. 380, 68 S.Ct. 1, 92 L.Ed. 10 (1947)
(anyone entering contract with federal government takes the
risk of accurately ascertaining limit of government agent's
authority as defined by legislation); cf. Jordan v. Aetna Cas.
& Sur. Co., 264 S.C. 294, 214 S.E.2d 818 (1975) (statutory
provisions relating to an insurance contract are deemed part
of the contract as a matter of law and prevail over conflicting
contractual provisions).

Accordingly, to the extent ¶ 3.3 of the contract conflicts with
§ 11–35–4230, it is overridden. We therefore construe this
contract provision to require simply that the circuit court
of Richland County is the proper venue for any appeal of
the Review Panel's decision. See S.C.Code Ann. § 11–35–
4410(6) (Supp.2000) (appeal of Review Panel's decision is to
circuit court).

4. Right to jury trial and due process.

Unisys contends that requiring it to proceed under the
Procurement Code violates its constitutional right to a jury
trial and deprives it of procedural due process. We disagree.

a. Right to jury trial

[14]  Article I, § 14, of our State Constitution provides: “The
right of trial by jury shall be preserved inviolate.” Unisys
claims that under this provision, it is entitled to a jury trial on
its contract controversy with the State.

[15]  It is well-settled that art. I, § 14, secures the right to a
jury trial only in cases in which that right existed at the time
of the adoption of the constitution in 1868. C.W. Matthews
Contracting Co. v. South Carolina Tax Comm'n, 267 S.C.
548, 230 S.E.2d 223 (1976); Richards v. City of Columbia,
227 S.C. 538, 88 S.E.2d 683 (1955); State v. Gibbes, 109 S.C.
135, 95 S.E. 346 (1918). The right to a jury trial does not apply
to actions against the sovereign that were not recognized in
1868. C.W. Matthews Contracting, supra; accord Ex parte
Bakelite Corp., 279 U.S. 438, 49 S.Ct. 411, 73 L.Ed. 789
(1929) (Seventh Amendment does not preserve right to jury
trial on claims *173  against the federal government because
they were not recognized at common law).

At the time our constitution was adopted in 1868, the State
was immune from suit on a contract. Treasurers v. Cleary,
37 S.C.L. (3 Rich. Law) 372 (1832) (action on debt against
the State); see also Hodges v. Rainey, supra (observing that
in 1934 the State was protected by total sovereign immunity
and could be sued in tort or contract only when it consented).
Accordingly, art. I, § 14, does not guarantee the right to a jury
trial on a contract with the State.

b. Due process

Unisys contends the proceeding available under the
Procurement Code violates art. I, § 22, of our State
Constitution on several grounds. This provision states:

No person shall be finally bound by
a judicial or quasi-judicial decision
of an administrative agency affecting
private rights except on due notice
and an opportunity to be heard; nor
shall he be subject to the same person
for both prosecution and adjudication;
nor shall he be deprived of liberty
or property unless by a mode of
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procedure prescribed by the General
Assembly, and he shall have in all such
instances the right to judicial review.

[16]  Unisys contends that CPO Ronald Moore, who is
the “appropriate CPO” referred to in § 11–35–4230 to hear

this controversy, **272  11  is not impartial because he
was involved in the contract negotiations and amendments
and investigated disputes as they arose under the contract.
Mr. Moore has in fact recused himself and has designated
Voight Shealy, the Assistant Director of the Office of General
Services, to serve as acting CPO in this matter. Unisys
complains this substitution is unauthorized. We disagree.

Section 11–35–840 (Supp.2000) provides:

Subject to the regulations of the board,
the chief procurement officers may
delegate authority to designees or to
any department, agency, or official.

*174  This section is part of Article 3 of the Procurement
Code entitled, “Procurement Organization.” It is therefore a
provision with general application to all functions of the CPO
including those functions regarding dispute resolutions under
§ 11–35–4230. Accordingly, Mr. Moore may delegate his
authority to hear this matter.

Unisys further complains that Mr. Shealy is not competent to
hear this matter and, in fact, no one in the ITM Office has
sufficient expertise and none is qualified to serve. Conversely,
it claims everyone in the ITM Office was “intimately
involved” in this project and cannot be impartial.

[17]  Under § 11–35–4230(6), Unisys may seek a review
of the CPO's decision by the Review Panel. This review is
de novo. S.C.Code Ann. § 11–35–4410(1) (Supp.2000). An
adequate de novo review renders harmless a procedural due
process violation based on the insufficiency of the lower
administrative body. Ross v. Med. Univ. of South Carolina,
328 S.C. 51, 492 S.E.2d 62 (1997) (administrator's lack
of impartiality cured by de novo review before impartial
panel). The members of the Review Panel are not ITM Office
employees, see § 11–35–4410(d), and there is no basis for
questioning their impartiality. As far as expertise, we question
whether a circuit court judge would have any more expertise
in the area of procurement contracts. Moreover, technical
expertise is not a requirement of due process.

[18]  Unisys further claims a due process violation because
the General Assembly has established no specific procedures

applicable to dispute resolutions before the CPO. We rejected
a similar argument in Tall Tower, Inc. v. South Carolina
Procurement Review Panel, 294 S.C. 225, 363 S.E.2d 683
(1987), and held the Review Panel's failure to formally adopt
rules and procedures is not fatal to due process requirements
where there is an opportunity to be heard at a meaningful time
and in a meaningful manner.

In this case, the procedure set forth by the Review Panel
provides for representation by counsel, opening statements,
the presentation of evidence, direct, cross, re-direct, and
re-cross examination of witnesses, and closing statements.
The complaining party presents its case first and bears the
burden of proof. The Review Panel may receive additional
evidence *175  although issues are generally limited to
those presented to the CPO. Since this proceeding meets
due process requirements and is de novo, Unisys can show
no substantial prejudice from the lack of an established
procedure before the CPO. Ross, supra; Tall Tower, supra.

Finally, Unisys contends an administrative body cannot rule
on the constitutionality of statutes and therefore it should
not be required to proceed under the Procurement Code.
See Ward v. State, 343 S.C. 14, 538 S.E.2d 245 (2000)
(administrative body cannot rule on constitutionality of
statute). This argument overlooks the fact that the circuit court
has already ruled on Unisys's constitutional challenges to the
Procurement Code and these issues will not be before the CPO
or the Review Panel.

In conclusion, the trial judge properly found no due process
violation.

5. Claims for fraud, SCUTPA
violation, and punitive damages.

Unisys contends the CPO and Review Panel have no authority
to resolve the State's claims against Unisys alleging fraud in
the inducement, unfair trade practices under SCUTPA, and
punitive damages based on **273  Unisys's allegedly willful
misrepresentations. It contends this contract controversy
should therefore proceed in circuit court as a matter of judicial
economy.

[19]  Section 11–35–4230(1) specifically provides it is the
exclusive means of resolving controversies between the State
and a contractor that “arise under or by virtue of a contract
between them including, but not limited to, controversies
based upon breach of contract, mistake, misrepresentation, or
other cause for contract modification or recision.” (emphasis
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added). Further, S.C.Code Ann. § 11–35–4320 (Supp.2000)
provides the CPO or the Review Panel “may award such relief
as is necessary to resolve the controversy as allowed by the
terms of the contract or by applicable law.” (emphasis added).
Accordingly, the legislature has clearly indicated its intent
that the administrative proceeding under the Procurement
Code applies to the State's claims in this case for fraud in the
inducement, which involves misrepresentation, and punitive
*176  damages. See Smyth v. Fleischmann, 214 S.C. 263,

52 S.E.2d 199 (1949) (punitive damages recoverable for
fraudulent act independent of breach). Further, any punitive
damages award is ultimately reviewable by the circuit court
on appeal. See generally Gamble v. Stevenson, 305 S.C. 104,
406 S.E.2d 350 (1991) (providing for review of punitive
damages award by judge).

[20]  The State's cause of action under SCUTPA is a different
matter. S.C.Code Ann. § 39–5–40(a) (1985) exempts from
SCUTPA:

Actions or transactions permitted
under laws administered by any
regulatory body or officer acting under
statutory authority of the State or the
United States or actions or transactions
permitted by any other South Carolina
State law.

In Ward v. Dick Dyer and Assocs., Inc., 304 S.C. 152, 403
S.E.2d 310 (1991), we rejected a “general activity” analysis
that would exempt all activities regulated by an administrative
body. We retained, however, the exemption recognized in
State ex rel. McLeod v. Rhoades, 275 S.C. 104, 267 S.E.2d
539 (1980), for a security transaction because it is a “unique
transaction .... subject to strict regulation and must comply
with stringent requirements.” 304 S.C. at 155 n. 1, 403
S.E.2d at 312 n. 1. Similarly, we hold transactions under the
Procurement Code are exempt from SCUTPA and the State's

SCUTPA cause of action is not a viable claim. 12

The fact that the SCUTPA cause of action is not
viable, however, does not effect the determination whether

administrative remedies must be exhausted but simply means
the SCUTPA action is subject to dismissal in either forum.
In conclusion, judicial economy does not mandate that this
action be heard in circuit court.

6. Dismissal under Rule 12(b)

[21]  [22]  Since Unisys is required to exhaust its
administrative remedies as a matter of law, dismissal under
Rule 12(b)(6) for failure to state a claim was proper. Further,
because an action was pending pursuant to the Procurement
Code as *177  required when this action was brought,
dismissal was also proper under Rule 12(b)(8). See Southern
Ry. Co. v. Order of Ry. Conductors, 210 S.C. 121, 41 S.E.2d
774 (1947) (exhaustion of remedies will preclude original
resort to courts where statute by express terms gives exclusive

jurisdiction to administrative agency). 13

STATE'S CROSS–APPEAL

[23]  On cross-appeal, the State challenges the trial
judge's temporary injunction against the Procurement Code
proceeding during the pendency of this appeal. A stay **274
pending appeal is moot upon disposition of the appeal on
the merits. South Carolina Tax Comm'n v. Gaston Copper
Recycling, Corp., 316 S.C. 163, 170 n. 1, 447 S.E.2d 843, 844
n. 1 (1994); see generally Seabrook v. City of Folly Beach,
337 S.C. 304, 523 S.E.2d 462 (1999) (issue moot where
decision on appeal will have no practical effect). Accordingly,
we need not address this issue.

AFFIRMED.

WALLER, BURNETT, PLEICONES, JJ., and Acting Justice
C. VICTOR PYLE, Jr., concur.

Parallel Citations

551 S.E.2d 263

Footnotes

1 On the merits, Unisys alleged the State had breached the contract by failing to meet its obligations including inadequate payment to

Unisys in an amount totaling approximately $8.5 million.

2 The State claimed it was exposed to $117 million per year in federal sanctions because of Unisys's failure to complete and implement

the system for which it had contracted. Further, it sought an injunction “requiring Unisys to give the fully documented, latest version

of the [system] source code to the State.”
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3 Unisys also cites art. V, § 11, of our State Constitution which vests the circuit court with general jurisdiction in civil cases as follows:

The Circuit Court shall be a general trial court with original jurisdiction in civil and criminal cases, except those cases in which

exclusive jurisdiction shall be given to inferior courts, and shall have such appellate jurisdiction as provided by law.

To the extent Unisys's brief may be read to argue that this constitutional provision in itself guarantees the circuit court's jurisdiction

over its suit, this argument is incorrect. Article X, § 10, provides: “The General Assembly may direct, by law, in what manner

claims against the State may be established and adjusted.” Accordingly, jurisdiction over actions against the State is established

by the General Assembly and is not endowed by the Constitution.

4 Repealed by 1981 S.C. Act No. 148, § 14.

5 Kinsey was expressly overruled in McCall v. Batson, 285 S.C. 243, 247, 329 S.E.2d 741, 743 (1985), “to the extent [it holds] that

an action may not be maintained against the State without its consent.”

6 Section 15–77–50 was enacted in 1954, S.C. Act. No. 154; § 2–9–10 was enacted in 1878, S.C. Act. No. 459.

7 See also Whetstone v. South Carolina Dep't of Highways and Pub. Transp., 272 S.C. 324, 252 S.E.2d 35 (1979) (confirming § 15–

77–50 is essentially a venue statute).

8 The Kinsey opinion cites Harrison as “recognizing jurisdiction in the circuit court and providing for venue in cases in which the

sovereign immunity doctrine is inapplicable.” Kinsey, 272 S.C. at 174, 249 S.E.2d at 903.

9 1993 S.C. Act No. 178, § 38.

10 The State contends the statute controls because subject matter jurisdiction cannot be bestowed by consent of the parties. As discussed

in footnote 13, infra, however, the exhaustion of administrative remedies, which this case involves, does not pertain to subject matter

jurisdiction. Ward v. State, 343 S.C. 14, 538 S.E.2d 245 (2000).

11 Section 11–35–310(5) and (6) indicate the “appropriate chief procurement officer” is the head of the Information Technology Office

of the State. This is Ronald Moore.

12 Our holding does not infringe on the Attorney General's right of action on behalf of the State pursuant to SCUTPA. See, e.g., S.C.Code

Ann. §§ 39–5–50 through –120 (1985).

13 We note that, contrary to the trial judge's ruling, the required exhaustion of administrative remedies goes to the prematurity of a case

and not subject matter jurisdiction. Ward v. State, supra; see generally Dove v. Gold Kist, Inc., 314 S.C. 235, 442 S.E.2d 598 (1994)

(subject matter jurisdiction is the power to hear and determine cases of the general class to which the proceedings in question belong).

Accordingly, Unisys's complaint was not properly dismissed for lack of subject matter jurisdiction under Rule 12(b)(1).

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government Works.

Appendix B, page 82

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCCNARTVS11&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCCNARTXS10&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCCNARTIS14&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978133755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985122511&pubNum=711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_743
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-77-50&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979105959&pubNum=711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-77-50&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS15-77-50&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978133755&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973128204&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978133755&pubNum=711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_711_903
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000628242&pubNum=711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS39-5-50&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS39-5-50&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000628242&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994070456&pubNum=711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1006371&cite=SCRRCPR12&originatingDoc=Icbe2164803d511da8ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Supreme Court of South Carolina.
ELLISDON CONSTRUCTION, INC., Appellant,

v.
CLEMSON UNIVERSITY, South Carolina Pro-

curement Review Panel and Chief Procurement Of-
ficer, Respondents.

No. 26929.
Heard Sept. 23, 2010.

Decided Feb. 14, 2011.

Background: General contractor from whom uni-
versity had withheld portion of payment for con-
struction project on university's campus sought in-
terest from university on unpaid balance due pursu-
ant to contract. The Procurement Review Panel
ruled that general contractor was entitled to interest
under the general interest statute. Appeal was
taken. The Circuit Court, Pickens County, G. Ed-
ward Welmaker, J., reversed. General contractor
appealed, and case was certified to the Supreme
Court.

Holding: The Supreme Court, Toal, C.J., held that
general contractor was not entitled to interest on
unpaid balance due pursuant to contract under the
general interest statute.

Circuit Court judgment affirmed.

Pleicones, J., concurred in result, with opinion.

West Headnotes

[1] Interest 219 36(1)

219 Interest
219II Rate

219k32 Stipulations as to Rate
219k36 Construction and Operation

219k36(1) k. In general. Most Cited
Cases

General contractor from whom university had
withheld portion of payment for construction
project on university's campus was not entitled to
interest from university on unpaid balance due to
general contractor under the general interest statute,
as the parties had contracted for a different rate of
interest. Code 1976, §§ 29–6–50, 34–31–20(A).

[2] Equity 150 43

150 Equity
150I Jurisdiction, Principles, and Maxims

150I(B) Remedy at Law and Multiplicity of
Suits

150k43 k. Existence of remedy at law and
effect in general. Most Cited Cases

Equity is only available when a party is without
an adequate remedy at law.

[3] Equity 150 43

150 Equity
150I Jurisdiction, Principles, and Maxims

150I(B) Remedy at Law and Multiplicity of
Suits

150k43 k. Existence of remedy at law and
effect in general. Most Cited Cases

A party failing to fulfill the requirements of its
legal remedy cannot later come to the courts com-
plaining of hardship, seeking an equitable remedy.

**400 N. Ward Lambert and R. Patrick Smith, both
of Harper, Lambert & Brown, of Greenville, for
Appellant.

Christian M. Emanuel, of Columbia; James W. Lo-
gan, Jr. and Stacey Todd Coffee, both of Logan,
Jolly & Smith, of Anderson; Keith C. McCook,
Frank S. Potts, and Edwin E. Evans, all of
Columbia, for Respondents.

Chief Justice TOAL.
*553 In this case, EllisDon Construction

(Appellant) appeals the decision of the circuit court
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that held Appellant was not entitled to interest un-
der section 34–31–20 of the South Carolina Code
(1987 & Supp.2008). We affirm.

FACTS/PROCEDURAL BACKGROUND
Appellant, a general contractor, had contracted

with Clemson University (Clemson) to construct a
new science complex on Clemson's campus. The
contract stated that Clemson would pay interest to
Appellant in accordance with the Prompt Payment
Act found at section 29–6–50 of the South Carolina
Code (2007). This section reads, in pertinent part:

If a periodic or final payment to a contractor is
delayed by more than twenty-one days ... the own-
er, contractor, or subcontractor shall pay his con-
tractor or subcontractor interest,*554 beginning on
the due date, at the rate of one percent a month or a
pro rata fraction thereof on the unpaid balance as
may be due. However, no interest is due unless the
person being charged interest has been notified of
the provisions of this section at the time request for
payment is made.

Clemson withheld a portion of the payment for
the project, claiming Appellant had materially
failed to perform its contractual obligations. After
failed mediation attempts, the Chief Procurement
Officer found that Appellant failed to meet the re-
quirement for receiving an award of interest under
section 29–6–50 because it failed to provide Clem-
son notice of the statute when it requested payment.
The Procurement Review Panel (Panel) reasoned
that although Appellant failed to meet the notice re-
quirement of section 29–6–50, it would be inequit-
able to hold that EllisDon could not collect prejudg-
ment interest. Thus, the Panel held Appellant was
entitled to interest under the general interest statute
found at section 34–31–20(A) of the South Carolina
Code. FN1 The circuit court reversed **401 the
Panel, finding that Appellant had not met the re-
quirements of section 29–6–50, and that section
34–31–20(A) only applies in the absence of a con-
tractually agreed upon interest provision. Appellant
appealed to the court of appeals, and this Court cer-
tified the case pursuant to Rule 204(b), SCACR.

FN1. “In all cases of accounts stated and in
all cases wherein any sum or sums of
money shall be ascertained and, being due,
shall draw interest according to law, the
legal interest shall be at the rate of eight
and three-fourths percent per annum.”

STANDARD OF REVIEW
The South Carolina Administrative Procedures

Act governs the judicial review of a decision of an
administrative agency. S.C.Code Ann. § 1–23–380
(Supp.2008). An appellate court may reverse the
decision of an administrative agency if it is affected
by an error of law. Id. § 1–23–380(5).

ANALYSIS
[1] Appellant argues that the circuit court erred

in holding South Carolina's general interest statute
was not applicable to the contract in question. We
disagree.

*555 The circuit court found section 29–6–50,
incorporated into the contract in this case, is prop-
erly applicable to the contract. The circuit court
also found that Appellant failed to satisfy the notice
requirements under that statute, and therefore is not
entitled to interest under section 29–6–50. Appel-
lant does not challenge that finding on appeal;
therefore, the only question is whether section
34–31–20(A), the general interest statute, also ap-
plies in this case. Appellant argues the general in-
terest statute applies to all cases where any sum of
money is due and owing, and that this statute is not
superseded by section 29–6–50. The circuit court,
however, relying on Sears v. Fowler, 293 S.C. 43,
358 S.E.2d 574 (1987), found the general interest
statute only applies when an interest rate has not
been agreed to in the contract. In Sears v. Fowler,
this Court stated that the general interest statute
does not apply when the parties have contracted for
a different interest rate. 293 S.C. at 45, 358 S.E.2d
at 575 (citing Turner Coleman, Inc. v. Ohio Const.
& Eng'g, Inc., 272 S.C. 289, 251 S.E.2d 738 (1979)
). Appellant, however, argues that reliance upon
Turner Coleman is misplaced because in that case
the contract noted a particular interest rate, and in
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this case the contract incorporated a statute that de-
termines the interest rate. That is a distinction
without a difference, and Sears v. Fowler and Turn-
er Coleman are controlling in the instant case.
Therefore, Appellant is not entitled to interest under
section 34–31–20(A) because it contracted for a
different rate of interest.

[2][3] Further, the circuit court correctly found
that the Panel improperly awarded Appellant in-
terest under the general interest statute because the
Panel felt it would be inequitable to do otherwise.
As the circuit court explains, equity is only avail-
able when a party is without an adequate remedy at
law. See Key Corp. Capital, Inc. v. County of
Beaufort, 373 S.C. 55, 61, 644 S.E.2d 675, 678
(2007) (“While equitable relief is generally avail-
able where there is no adequate remedy at law, an
adequate legal remedy may be provided by stat-
ute.”). In this case, Appellant had a legal remedy
for collecting interest—it needed only to meet the
requirements of section 29–6–50 to be entitled to
interest. A party failing to fulfill the requirements
of its legal remedy cannot later come to the courts
complaining of hardship, seeking an equitable rem-
edy.

*556 CONCLUSION
Because the contract specified an interest

amount, section 34–31–20(A) does not apply.
Therefore, the circuit court did not err in reversing
the judgment of the Panel, and the judgment of the
circuit court is affirmed.

BEATTY, KITTREDGE and HEARN, JJ., concur.
PLEICONES, J., concurring in a separate opinion.
Justice PLEICONES.

I concur in the majority's decision to affirm the
circuit court's order, but write separately as I reach
this result by a different route.

While it is certainly accurate to say that parties
may contract for a different interest rate than that
provided by the prejudgment **402 interest statute,
FN2 S.C.Code Ann. § 34–31–20 (Supp.2009), I do
not find that rule applicable here. The parties' con-

tract provides, in subparagraph 9.7.2, that Clemson
“shall pay interest on delayed certified payments to
[appellant] in accordance with Section 29–6–50 of
the SC Code of Laws.” While this provision ex-
pressly incorporates the Prompt Payment Act into
the contract, it does not alter a statutorily-set in-
terest rate. Moreover, neither the Act nor subpara-
graph 9.7.2 are applicable to this contract dispute,
which does not involve certified periodic or final
payments, but rather arises from appellant's suc-
cessful claim that Clemson wrongfully withheld
monies due under the contract.

FN2. Turner Coleman, Inc. v. Ohio Const.
& Eng'g Inc., 272 S.C. 289, 251 S.E.2d
738 (1979).

I find, however, that appellant is barred from
recovering prejudgment interest by the doctrine of
sovereign immunity. It is well-settled that the doc-
trine bars recovery of interest against the State
“unless [the State has been] bound by an act of the
Legislature or by a lawful contract of its executive
officers....” Monarch Mills v. S.C. Tax Comm'n,
149 S.C. 219, 146 S.E. 870 (1929); see also e.g.
Div. of Gen. Serv. v. Ulmer, 256 S.C. 523, 183
S.E.2d 315 (1971).

In 1985, this Court prospectively abrogated the
doctrine of sovereign immunity insofar as that doc-
trine had insulated *557 state and local govern-
ments from tort liability. McCall v. Batson, 285
S.C. 243, 329 S.E.2d 741 (1985). McCall included
Appendix A, a list of 122 cases, and provided that
these cases were “overruled to the extent that they
hold that an action may not be maintained against
the State without its consent.” Although Monarch
Mills and Ulmer are on that list, their holdings that
the State is not liable for prejudgment interest ex-
cept when bound by statute or by contract remain
unaffected as the right to this interest is not a matter
of tort liability. FN3 Since § 34–31–20 does not al-
low for recovery of interest against the State, and
because the parties' contract is silent as to this type
of interest, I find that appellant's request for pre-
judgment interest is barred by the doctrine of sover-
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eign immunity. Ulmer, supra; Monarch Mills,
supra. For this reason, I concur in the result
reached by the majority.

FN3. This is an appeal from an adminis-
trative proceeding involving a contract dis-
pute. Whether a party to a tort action
against the State could recover prejudg-
ment interest under § 34–31–20 is a ques-
tion best left for another day. Compare
Varn v. S.C. Dep't of Highways and Pub.
Transp., 311 S.C. 349, 428 S.E.2d 895
(Ct.App.1993) (costs available against
State in tort action even though Tort
Claims Act does not specifically provide
for award since Act provides State agen-
cies are liable in tort in same manner and
to same extent as private individual).

S.C.,2011.
EllisDon Const., Inc. v. Clemson University
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SCPD 1992-21 (S.C.Procure.Rev.Panel), 1993 WL 13005253

In Re: Appeal of McCarter Electric Company

South Carolina Procurement Decisions

In Re: Appeal of McCarter Electric Company

Case No. 1992-21

January 4, 1993
*1  This case came before the South Carolina Procurement Review Panel (“Panel”) for hearing on December 10, 1992, on the

appeal of McCarter Electric Company (“McCarter”) from a decision by the Chief Procurement Officer (“CPO”) in a contract
dispute between McCarter and Clemson University (“Clemson”).

Present and participating at the hearing before the Panel were McCarter, represented by John McRae; Clemson, represented by
Fredrick J. Mappus, Jr.; and the Division of General Services, represented by James W. Rion, Esquire.
 

FINDINGS OF FACT

On July 9, 1990, Clemson and McCarter entered into a contract for the extension of utilities from existing services to a new
student housing project. (Record, p. 91). Under the contract documents, work was to be completed by March 13, 1991. (Record,
pp. 90, 92). A delay by McCarter in completing the work on time could result in a liquidated damages assessment of $500 per
day for each calendar day that the actual completion date overran the contract completion date. (Record, p. 92).

As architect/engineer on the project, Clemson chose Heery Engineering, Inc., of Atlanta, Georgia. Heery's consultant was
Burdette-Devita Engineering, Inc..

On February 22, 1991, McCarter notified Burdette-Devita that, while pulling the specified 15KV feeder cable, McCarter had
discovered that the cable was too large to fit into the conduit. (Record, pp. 99-100). On February 26, McCarter requested
a change order to cover the cost of the replacement cable. (Record, p. 102). On February 28, 1991, McCarter requested an
extension of the completion date to March 25, 1991, because of the delay caused by cable replacement. (Record, p. 104).

On March 12, 1991, Heery issued Change Directive No. 1 and Change Order No. 2 to McCarter extending the completion date
to April 10, 1991. (Record, pp. 115-116). On March 15, McCarter ordered the cable pursuant to the Change Directive. McCarter
received the new cable on March 27 and immediately continued work upon the project.

On May 7, McCarter requested a fourteen-day extension of the Completion Date on account of 15 rain days in April and 5 rain
days in May. (Record, p. 54). The contract provided as follows with regard to rain delay:

8.3.1 Completion time stipulated under other sections of the Contract Documents may be extended by
Change Order to provide one additional work day for each full work day that the Contractor is prevented
from working by reason of one or more of the following causes:

 
* * *

(2) An unusual amount of severe weather to such an extent as to be definitely abnormal and beyond
conditions that may be reasonable [sic] anticipated. For the purpose of this contract, a total of three (3)
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working days per calendar month shall be anticipated as “normally bad or severe weather”, and such time
will not be considered justification for an extension of time;

(Record, p. 45). McCarter performed some work tasks on the rain days, including weekend days, but was unable to perform
the main task of pulling cable.

*2  Neither Heery nor Clemson ever responded to McCarter's request for an extension. 1

In a phone conference among the parties on May 20, Burdette-Devita noted that the 15 KV loop had been energized and
was available to the construction contractor, Weaver Construction Company. During this phone conference, Clemson refused
to accept substantial completion from McCarter because of several punch list items yet to be completed. (Record, p. 118).
Nevertheless, in a June 28, 1991 letter to Heery, McCarter indicated that the project was substantially complete as of May 6,
1991. (Record, p. 120).

Despite several problems with McCarter's work that were not resolved until December 1991, Heery and Clemson turned the

project site over to Weaver Construction Company on schedule by July 15. 2

On July 19, in a letter to Clemson, Heery recommended that Change Directive No. 1 be altered to show $7,191 as the actual
cost of the new cable purchase. Heery further noted that the amount of weather days and its effect on construction had not been
settled with McCarter. (Record, p. 121).

In response, Clemson issued revised Change Order No. 2, giving McCarter $7,587.77 in additional compensation for the cable
change and an additional 28 days to complete the contract. The new contract Completion Date was stated as April 10, 1991. An
authorized representative of McCarter signed Change Order No. 2 (Record, p. 122) and the Certificate of Substantial Completion
(Record, p. 123) on October 24, 1991. The date of actual completion stated in the Certificate is October 6, 1991.

Clemson assessed McCarter $13,000, a total of twenty-six days of liquidated damages at $500 per day because of McCarter's
failure to complete the project on April 10, the stated Completion Date. In calculating the liquidated damages, Clemson and
Heery accepted McCarter's date of May 6 as the actual substantial completion date.

Excluding the $13,000 withheld as liquidated damages, McCarter was not fully paid for its services until sometime after July
1992 because Clemson disputed McCarter's work.

On September 3, 1992, McCarter requested that the CPO resolve the dispute over the liquidated damages. In his decision dated
November 6, 1992, the CPO allowed liquidated damages but adjusted them to reflect six days' additional time granted McCarter
because of the April rain delay. The CPO did not allow rain delays for weekend days.

McCarter appeals the decision of the CPO to the Panel.
 

CONCLUSIONS OF LAW

The contract provides that “the contractor agrees that from the compensation to be paid, the Owner may retain as liquidated
damages the sum of Five Hundred Dollars ($500.00) for each calendar day this actual contract time exceeds the specified or
adjusted contract time as provided in the Contract Document.” (Record, p. 92).

The contract completion date agreed to by all parties in Change Order No. 2 was April 10, 1992. Clemson and McCarter have

both accepted May 6, 1991, as the date of actual substantial completion for purposes of calculating liquidated damages. 3
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*3  The question before the Panel is whether McCarter is entitled to an extension of the April 10 date based on the unusually
large number of rain days in April and May. As noted earlier, the contract allowed one additional “work day” for each full
“work day” that McCarter was prevented from working because of severe weather. Anything over three days per month of
adverse weather was considered severe under the contract.

On May 7, McCarter requested a fourteen-day extension because of 15 days of rain in April and 5 days in May. In making its
request, McCarter subtracted the three day minimum rain days per month provided in the contract. The CPO allowed McCarter
only six rain days rather than the fourteen requested because he did not consider Saturdays and Sundays to fall within the term
“work day.”

At the hearing before the Panel, McCarter presented evidence that, after it received the replacement cable in late March, it was
on the job site on Saturdays and Sundays trying to make the July 15 date the site was to be turned over to Weaver Construction.
The evidence shows that McCarter was prepared to perform its primary work of pulling cable on Saturdays and Sundays during
April and May but was unable to because of the rain. McCarter did in fact perform some secondary job tasks on some of the
rainy Saturdays and Sundays.

The term “work day” is not defined in the contract. Given the evidence in this case, the Panel concludes that, in April and May
1991, “work days” for McCarter included Saturdays and Sundays.

Using the weather data supplied by Clemson (Record, pp. 55 and 66), it appears that there were a total of 15 rainy work days
in April and 5 rainy work days through May 7. Subtracting three rainy work days from each month leaves a total of 12 rainy
work days in April and 2 in May, for a total of 14 rainy work days.

The Panel holds that McCarter is entitled to an extension of 14 work days to the April 10, 1991 contract completion date. The
new contract completion date becomes April 24, 1991.

McCarter's actual completion date, May 6, was twelve days later than the April 24 deadline. Thus under the contract, Clemson
may assess a liquidated damages penalty of $500 a day for those twelve days for a total of $6,000.00.

McCarter also asks the Panel to award McCarter interest on payments which it claims were unlawfully delayed by Clemson.
(Record, pp. 16-17). The Panel denies McCarter's request because McCarter has not met the requirements of S. C. Code Ann.
§§29-6-10 et seq., which provides that, when a contractor has performed in accordance with its contract, the owner shall pay
the contractor by mailing the undisputed amount of any pay request within twenty-one days of receipt of the pay request or
pay interest beginning on the due date at a rate of one percent per month, provided the contractor has notified the owner of the
provisions of this section at the time request for payment is made. An owner may withhold application and certification for
payment on account of unsatisfactory performance or disputed work.

*4  The evidence is that Clemson withheld the payments in question because it found McCarter's work unsatisfactory. Further,
McCarter's payment requests do not notify Clemson that McCarter would be seeking interest under section 29-6-50 as required
by that section. Some of the invoices indicate an interest rate greater than the statutory rate. (See, eg., Record, p. 124).

The Panel holds that McCarter is not entitled to interest on the withheld amounts.

Finally, Clemson asks for reimbursement of costs it claims were incurred as a result of McCarter's conduct, specifically
$11,162.50 in engineering fees because of “difficulties encountered with McCarter Electrical and coordination required with
prime contractors” (Def. Ex. 1) and $1,705.00 in site cleanup fees possibly attributable to McCarter. (Def. Ex. 2).

The Panel finds insufficient evidence to hold McCarter responsible in either case. The evidence shows that both Clemson and
McCarter had some responsibility for the delays and poor coordination among the contractors and Clemson admits that it cannot
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show with certainty which of the three prime contractors on the job caused the site cleanup expenses. Therefore, Clemson's
request for these costs is denied.

For the reasons stated above, the Panel orders that Clemson University remit to McCarter Electric the sum of $7000.00, within
thirty days from the date of this order. Clemson may retain $6000 as liquidated damages.

IT IS SO ORDERED.

Gus J. Roberts
Chairman

Footnotes
1 Clemson and Heery had denied an earlier request by McCarter for an extension on account of rain days in January 1991 on the

grounds that McCarter was already behind schedule because of its own conduct and problems.

2 Weaver completed construction on the new housing ahead of the time for occupancy by students in August. Clemson paid Weaver

a bonus for this early completion.

3 Clemson argued before the Panel that October 6, 1991, the date stated in the Certificate of Substantial Completion signed by McCarter,

is the actual date of substantial completion. Clemson, however, seeks liquidated damages based on the May 6 date.

SCPD 1992-21 (S.C.Procure.Rev.Panel), 1993 WL 13005253

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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SCPD 2013-5(III) (S.C.Procure.Rev.Panel), 2014 WL 5038625

SC Patients' Compensation Fund, Appellant-Respondent, v. Modus21, LLC, Respondent-
Appellant (Contract Controversy) (Order on Motions to Reconsider; Replaces 2013-5(II)).

South Carolina Procurement Decisions

IN RE: S.C. Patients' Compensation Fund
v.

Modus21, LLC (Contract Controversy)

Case No. 2013-5

September 9, 2014
*1  On June 4, 2014, the South Carolina Patients' Compensation Fund (the PCF) filed a Motion for Reconsideration asking the

Panel to reconsider its May 6, 2014 order regarding the contract controversy between it and Modus21, LLC. The PCF asked
the Panel to reconsider its ruling regarding the application of Regulation 19-445.2015 to contract controversies and various
factual findings. On June 5, 2014, the Chief Procurement Officer (the CPO) filed a separate Motion to Reconsider, asking
the Panel to reverse its decision regarding the application of Regulation 19-445, 2015 to the dispute before it. By letter dated
June 17, 2014, the Panel advised the parties that it would entertain written legal memoranda on the issue of the application of
Regulation 19-445.2015 to contract controversies, but that it would not revisit the factual findings complained of by the PCF.
In addition, the Panel indicated that it would consider written arguments regarding “bad faith” as an element under Regulation
19-445.2015(D). After receiving and considering the written briefs of the parties, the Panel now withdraws its original order,
dated May 6, 2014, and substitutes this one in its place.

This matter is before the South Carolina Procurement Review Panel (the Panel) for further administrative review pursuant
to sections 11-35-4230(6) and 11-35-4410(1)(a) of the Consolidated Procurement Code (the Procurement Code). The South
Carolina Patients' Compensation Fund (the PCF) and Modus21, LLC (Modus21) have each appealed the May 9, 2013, decision
by the Chief Procurement Officer (the CPO) for the Information Technology Management Office (ITMO). This case involves
numerous disputes concerning the contract between the PCF and Modus21 for the replacement of the aging computer database
the PCF used to run its insurance business with a new Member Management System (MMS). To aid its review, the Panel
conducted a three-day hearing from December 3 through December 5, 2013. Helen F. Hiser, Esquire, and Tommy E. Lydon,
Esquire, represented the PCF at that hearing. Robert D. Fogel, Esquire, represented Modus21, and William Dixon Robertson,
III, Esquire, represented the CPO.

Taking into account and considering all of the testimony, the demeanor and the credibility of the witnesses; all of the evidence,
stipulations, pleadings, and documents submitted by the parties; and all of the memoranda and argument submitted by the
parties' counsel, the Panel hereby submits this ORDER.
 

Findings of Fact
 
I. State Term Contract for Third-Party Consulting

The contract between the PCF and Modus21 has its origins in a solicitation issued by ITMO on August 18, 2006. Record at
PRP2566 -- PRP2586 (Request for Proposal (RFP), Solicitation 07-S7276). Through this solicitation, ITMO sought to procure
independent third party consulting services to review and develop an improvement process for governmental entities. Record
at PRP2568. The Scope of Work section of the RFP provided the following overview of the services desired:
*2  It is the intent of the State of South Carolina to solicit a Solutions-based State Term Contract(s) to allow governmental

entities the ability to seek the assistance of an independent third party to better understand their current value and to
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develop an improvement process. This process should include financial management, operational management, and knowledge
management. The objective of this engagement will be to answer the following key questions:

1. Where does the agency stand versus similar organizations in terms of cost efficiency, staffing, and productivity?

2. How mature are the agencies [sic] key operational processes, and how do they impact the agencies [sic] cost, efficiency,
and effectiveness?

3. What specific steps should the agency take to modernize the agencies [sic] portfolio, improve process maturity, and further
reduce costs?

4. What specific steps should the agency take to transfer knowledge due to the high rate of retirement?

Record at PRP2575. Offerors were required to submit a Business Plan that included a “not to exceed price per hour” rate for
each consultant type. Id. They were also asked to submit a Technical Proposal, and the RFP provided the following guidance:

Provide a Statement of Work to show the process that you will follow in assessment, analysis and reporting.
This will be broad in nature considering the number of agencies under the State of South Carolina. This
should include a description of the work to be accomplished and the format in which the information
will be delivered. The measurement information and the assessment of both processes and services should
provide a baseline for the current state of the agency and provide information to the agency for their
accountability reporting. The recommendations should provide the insight the agency needs in improving
services, reducing cost and developing processes for implementation.

Record at PRP2576.

Although the original RFP included a request for offerors to describe their ““application development methodologies,” Record
at PRP2574 (Part II, Section 3.1.3), this request was removed by the State in Amendment 1. Record at PRP2588 -- PRP2589.
Moreover, the RFP contained provisions limiting the scope of any contract resulting from this solicitation:

CONTRACT LIMITATIONS (JANUARY 2006): No sales may be made pursuant to this contract for any
item or service that is not expressly listed. No sales may be made pursuant to this contract after expiration of
this contract. Violation of this provision may result in termination of this contract and may subject contractor
to suspension or debarment.

Record at PRP2581.
STATEWIDE TERM CONTRACT -- SCOPE (JANUARY 2006): The scope of this contract is limited by the Bidding
Schedule / Cost Proposals and by the description included in Part I, Scope of Solicitation. Sales of supplies or services not
within the scope of this contract are prohibited. See clause entitled Contract Limitations.

*3  Record at PRP2584. Thus, the RFP neither requested nor authorized software application development (i.e., writing custom
software code).

The State awarded to multiple vendors, including Modus21. On December 5, 2006, Modus21 returned an executed “Master

Agreement” to Shirley Coyner, the ITMO Procurement Manager conducting the solicitation. 1  Record at PRP118 -- PRP130.
One clause of the Master Agreement notes “This Master Agreement, together with all subordinate and other documents
incorporated by reference herein, will constitute the entire agreement between the parties with respect to the subject matter
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herein.” Record at PRP128 (“Whole Agreement,” ¶ 25). In addition to the Master Agreement document, the documents
“incorporated by reference” include statements of work, the RFP and amendments, and Modus21's proposal. Record at PRP126
(“Order of Precedence,” ¶ 11). Moreover, Paragraph 11 provides:

[T]he terms and conditions in this Master Agreement supersede and replace the terms and conditions in the
RFP and the amendments thereto. In the event of any conflicts between the Master Agreement or [sic] the
items above listed, or between the items listed above themselves, the order of priority is that the Master
Agreement, exclusive of the items listed above, shall take precedence over the items listed and the items
listed shall thereafter take precedence over each other so that the earlier listed item would take precedence
over the later listed item.

Id.

Under the terms of the Master Agreement, Modus21 was responsible for providing consulting services “on a . . . ‘not to exceed’
hourly rate basis during the term of this Master Agreement, with such method to be agreed upon in each Statement of Work
(“SOW”D).'D' Record at PRP120 (“Responsibilities of Contractor,” ¶ 2.1). For its part, the State agreed to cooperate with
Modus21 by
providing [Modus21] with working space, equipment and facilities and timely access to data, information, and personnel of
the State, and allow [Modus21] and the State to work productively as outlined in the SOW or project plan. The State shall be
responsible for the performance of its personnel and agents and for the accuracy and completeness of all data and information
provided to [Modus21] for purposes of the performance of the Services. The State acknowledges and agrees that [Modus21's]
timely performance is dependent on the State's timely and effective satisfaction, using experienced and qualified personnel,
of the State's responsibilities under this Agreement and timely decisions and approvals of the State in connection with the
Services. The failure of the State timely to meet any obligation that causes an adverse impact on [Modus21], including but not
limited to a delay in the schedule or other event that requires an increase in resources by [Modus21], shall entitle [Modus21]
to a change order that eliminates such adverse impact. Such change order shall be presented in accordance with Paragraph 26
of this Master Agreement, and approval of such change order shall not be unreasonably withheld. [Modus21] will promptly
inform the State of any such failure that [Modus21] believes will cause any material delay, in order that the State may attempt
to remedy such failure. [Modus21] shall inform the State's Program Manager in writing of such failure (e.g. status report),
describing such issues in reasonable detail to the State in order to allow the State an opportunity to minimize, or eliminate if
possible, such adverse impact.

*4 Id. (“Responsibilities of Contractor,” ¶ 2.2). Statements of Work (SOWs) were to be “developed, negotiated and mutually
agreed to by the parties.” Record at PRP121 (“Statements of Work,” ¶ 4).

The Master Agreement also addressed the acceptance or rejection of deliverables in Article 5, which provided in pertinent part:
5.1 All deliverables prepared by [Modus2l] must be approved in writing by the State's Program Manager or his or her written
designee that such Deliverables comply in all material respects with the requirements of the applicable SOW, which approval
shall not be unreasonably withheld.

5.2 To the extent not otherwise identified in a SOW, the State shall complete its review of a Deliverable in not more than ten
(10) business days. The State shall provide [Modus21] (i) with approval of the Deliverable or (ii) with a written statement, as
provided below, of the deficiencies preventing approval. Such business days shall be counted from and include the first business
day following the delivery of the Deliverable to the State.

Record at PRP121.

The Master Agreement also contained provisions addressing each party's liability for damages:
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10.1 [Modus21] will not be liable for any damages to the State resulting from the loss of data or use, lost profits or any incidental,
consequential, or punitive damages unless said damages are the result of willful misconduct for which [Modus21] is adjudged
responsible by the appropriate tribunal of competent jurisdiction. [Modus21] may be liable for personal injury or property
damage caused by negligence or intentional harm for which [Modus21] is adjudged responsible by the appropriate tribunal of
competent jurisdiction. However, [Modus21] retains all statutory and common law defenses as provided by South Carolina law.

10.2 The State shall not be liable for any damages to [Modus21] resulting from the loss of data or use, lost profits or any
incidental, consequential, or punitive damages unless said damages are the result of willful misconduct for which the State
is adjudged responsible by the appropriate tribunal of competent jurisdiction. The State may be liable for personal injury or
property damage caused by negligence or intentional harm for which the State is adjudged responsible by the appropriate
tribunal of competent jurisdiction, to the extent provided by law. However, the State retains all statutory, constitutional and
common law defenses as provided by South Carolina law.

Record at PRP125.
 
II. Stipulated Facts

In accordance with the Consent Scheduling Order issued by the Panel on August 21, 2013, the parties agreed to certain factual
stipulations, which are hereby adopted by the Panel and reproduced verbatim below:
1. The South Carolina Patients' Compensation Fund (“PCF”) is a state agency, created “for the purpose of paying that portion of
a medical malpractice or general liability claim, settlement, or judgment which is in excess of two hundred thousand dollars for
each incident or in excess six hundred thousand dollars in the aggregate for one year, up to the amounts specified by the board
pursuant to Section 38-79-430. The fund is liable only for payment of claims against licensed health care providers (providers)
in compliance with the provisions of this article and includes reasonable and necessary expenses incurred in payment of claims
and the fund's administrative expense.” S.C. Code Ann. § 38-79-420.

*5  2. The PCF operates essentially as an insurance company that provides excess medical malpractice liability coverage to
participating health care providers.

3. A thirteen-member Board of Governors exercises authority over the PCF's operations, underwriting, and claims handling.

4. The PCF's day-to-day operations are managed by its executive director. Terry Coston has held the position since 2004.

5. During all relevant times hereto, the PCF staff included Ms. Coston and four others, Youlanda McKnight (who replaced
Deanna Frederick), Leigh Brazell, Akhia Harvey, and Diane Carraway.

6. Prior to 2008, the PCF managed its membership, billing and claims through an Access-based database, referred to as the
Legacy system.

7. Modus21 is a South Carolina corporation with its principal place of business in Mount Pleasant, South Carolina.

8. Modus21 holds itself out as an expert in the fields of system analysis and business process improvement. (CPO Dec[ision]
p. 12 [PRP14]).

9. Peter Woodhull is Modus21's President and co-founder.

10. On August 18, 2006, the South Carolina Information Technology Management Office (“ITMO”) issued Solicitation No.
07-S7276, which was a Request for Proposals (“RFP”) for independent third party consulting services to review and develop
an improvement process for State governmental entities.
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11. The RFP included the following contract limitation: “No sales may be made pursuant to this contract for any item or service
that is not expressly listed. No sales may be made pursuant to this contract after expiration of this contract. Violation of this
provision may result in termination of this contract and may subject contractor to suspension or debarment.” (PRP2581).

12. The RFP also provided that “Sales of supplies or services not within the scope of this contract are prohibited.” (PRP2584).

13. In its response to the RFP, Modus21 acknowledged that “although no application development is called for in this program,
configuration management of the documents and process models is important.” (PRP2600).

14. The State awarded multiple contractors under the RFP, including Modus21.

15. The PCF first contacted Modus21 in February 2008 regarding changes to their current database and corresponding program.
(PRP45).

16. In May 2008, Modus21 delivered its Process Centric Proposal to the PCF. In that document, Modus21 identified the problems
with the PCF's Legacy system as, “outdated and the service levels required to keep up with required changes is not adequate.
Second, the reporting capabilities have become compromised and unable to deliver necessary information. Finally, the system
is not technologically viable to [sic] for needed expansion.” (PRP81).

17. In its Process Centric Proposal, as part of the Deployment phase, Modus21 proposed to “deliver, install, and configure
the new system for implementation.” The initial processes to be addressed included Membership Management, Claims
Management, Underwriting & Rating, Billing & Payments, Financial, Renewals, Endorsement Process, and Settlement Process.
The estimated cost for the project was $191,044.00. (PRP85-87).

*6  18. Modus21 provided the PCF with a Project Executive Summary dated June 1[3], 2008 that defined the scope of the
project to include:

the development and implementation of a new, comprehensive Membership Management System (MMS) based upon a BPM, 2

process centric solution. The new Membership Management System needs to provide numerous key functions for the PCF,
including Policy Management, Claims Management, Underwriting and Rating, Financial Management (Billing and Payment
Posting), Risk Management, Advanced Workflow, and Data Storage. In addition the new system will need to provide Joint
Underwriting Associates [sic] (JUA) connectivity, web interaction, real time reporting capabilities, audit capabilities and
document processing.

Moreover, the project scope includes the delivery, installation, set up, testing and deployment of the new system. The necessary
training of end users required for successful implementation is also considered in the scope of the project. Finally, the project
shall also include the transfer and migration of data from the current MTS to the new Membership Management System (MMS).

The scope of the project and priority of any additional requests or future phases outside of the above stated scope will be
managed jointly by the PCF and Modus21 throughout the project lifecycle. Any and all requested changes will be handled via
the Change Management process utilized by Modus21 and are subject to review and approval by both parties.

Both Terry Coston and Peter Woodhull signed the Project Executive Summary. (PRP108-109).

19. Modus21 delivered an MMS Process Specification to the PCF dated December 10, 2008. (PRP193-300). This Process
Specification was signed by both Terry Coston and Peter Woodhull. (PRP300).
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20. Modus21 delivered an MMS Product Specification to the PCF on February 20, 2012. (PRP301-352). The Product
Specification is unsigned.

See Stipulations filed with the Panel on November 1, 2013.
 
III. Facts Related to Contract Performance
 
A. The PCF's Need for a New System and the Executive Summary

Terry Coston, the PCF's Executive Director, testified at the Panel's hearing. She explained that the PCF's Legacy system, its
ten-year-old Access database, was having increasing problems with runtime errors and systems lock up as the PCF added new
users to the system. (Panel Tr. 63). She testified that the PCF “needed some kind of system to accommodate not only the size of
our data but the functions that we provided with underwriting and membership services and claims and then accurate reporting,
because the [A]ccess tables didn't give realtime reporting.” (Panel Tr. 63:13 -- 18). Ms. Coston explained that they initially
approached ITMO about issuing a Request for Proposals (RFP), but that they learned that ITMO had “a list of companies

that could meet our needs.” 3  (Panel Tr. 64:17 -- 20). After learning about this list, the PCF contacted three or four of those
companies for bids on a new system with the desired components. (Panel Tr. 64:20 -- 65:1). The record before the Panel reflects
that Modus21 first met with the PCF in late February of 2008 and submitted a plan to improve the PCF's business and techno

logical processes in March. Record at PRP46; PRP50 -- PRP55. Ms. Coston testified that Modus21 submitted the low bid 4

and was “hired to build the membership management system” with the approval of the PCF Board. (Panel Tr. 65:1 -- 5). Ms.
Coston testified that the PCF wanted Modus21 to provide “a functioning system that would complete all of our processes and do
realtime reporting.” (Panel Tr. 65:13 -- 15). Ms. Coston further explained that “I didn't know whether we were getting custom
computer software or what. I just was -- understood that we would get a system like we had except better.” (Panel Tr. 105:22
-- 25). She later admitted that she thought the PCF would be getting a computer program “designed and made” for the PCF.
(Panel Tr. 106:15 -- 17).

*7  Although Ms. Coston acknowledged signing the Executive Summary, she testified that she “[did not] believe” she received
a copy of the Master Agreement from ITMO prior to asking for bids. (Panel Tr. 108:11 -- 12). Ms. Coston further testified that
she did not understand until later in the project that Modus21 was only performing consulting services and that she would not
have hired Modus21 if she had understood that. (Panel Tr. 76).

The Executive Summary signed by both parties provided that Ms. Coston would serve as Project Manager on behalf of the PCF.
Record at PRP110. Ms. Coston testified that while she did not have experience managing this type of project (Panel Tr. 104),
she felt comfortable performing the project manager duties as she understood them: “[to] oversee what was going on, attend
the check-ins, work with the staff and work with Modus to complete, to push the project to completion.” (Panel Tr. 105:10 --
13). Ms. Coston also stated that Modus21 did not tell her at the beginning of the project that the PCF needed to have a software
consultant in place. (Panel Tr. 78:23 -- 79:1). In any event, she also explained that the PCF did not have access to a software
consultant at the beginning of the project and thought that Modus21 would provide the project manager. (Panel Tr. 79).
 
B. Statement of Work 001

Work on the MMS began in June of 2008 under Statement of Work 001 (SOW 001), which both parties signed. Record at
PRP131 -- PRP134. SOW 001 described consulting services for the planning and analysis phases of the MMS project and
covered the time period of June 1, 2008 through August 1, 2008. Record at PRP131 -- PRP132. The stated goal of this statement
of work was “to assess project needs around process, architecture, and to further define scope for the replacement of the current
system.” Record at PRP131. The “representative list of deliverables” for this SOW included the project plan, process analysis,
and architecture feedback. Record at PRP131. Modus21 estimated that this portion of the work would require 160 hours at a
cost of $18,270.00. Record at PRP132.
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Shannon Laughlin acted as Modus21's analysis and project manager on the MMS for the PCF. Ms. Laughlin explained during the
Panel hearing that her role as an analyst involved all five phases of Modus21's methodology, but did not involve the development
of software or the writing of software code. (Panel Tr. 297 -- 298). In addition, as project manager, Ms. Laughlin testified
that she was responsible for the project's planning, schedule, budget and time lines; the weekly status reports; and the change
management process. (Panel Tr. 298 -- 299). Ms. Laughlin was primarily responsible for the work performed under SOW
001, which included capturing the PCF's business requirements so that they could be modeled as discrete processes in the
specification document. (Panel Tr. 297 -- 298; 305).

*8  Ms. Laughlin's starting point for capturing the PCF's business requirements was reviewing the PCF's business rules set
forth in its manual. (Panel Tr. 310). In addition, Ms. Laughlin spent time with each of the PCF's staff members, or “subject
matter experts,” to ask a series of elicitation questions designed to help her understand each person's role within the PCF and
how that role interacted with those of other staff members and with “business rules or integration points.” (Panel Tr. 311). She
explained, “They're helping me understand, you know, if there are ten steps in that process or 20 steps in that process. They're
helping me understand what occurs in what order.” (Panel Tr. 311). Ms. Laughlin then used the information she gathered to
develop process models, which were used in turn to develop the specification document. (Panel Tr. 313).

Ms. Coston testified before the Panel that she thought Modus21 performed satisfactorily under SOW 001, and that Ms. Laughlin
“did a really good job with interviewing the staff.” (Panel Tr. 82). In addition to conducting interviews during this time frame,
Ms. Laughlin prepared the Executive Summary (discussed in the parties' stipulated facts at pages 8 -- 9) and delivered it to
the PCF on June 13, 2008. Record at PRP104 -- PRP114. The abbreviated schedule in the Executive Summary indicated
that deployment of the MMS would be completed by February 10, 2009. Record at PRP11. Ms. Coston indicated the PCF's
acceptance of the Executive Summary by signing it on June 17, 2008. Record at PRP107.

The record before the Panel and the testimony during the Panel's hearing do not indicate that the PCF expressed any
dissatisfaction with the deliverables under SOW 001. Moreover, the record before the Panel does not contain written rejection
of any deliverable under SOW 001 during the performance period. Modus21 billed the PCF for the full amount of SOW 001,

and the PCF paid Modus21 for that work. 5

 
C. Statement of Work 002 and Addenda 001 and 002

The parties executed Statement of Work 002 (SOW 002) on June 23, 2008, prior to the completion of SOW 001. Record at
PRP138. SOW 002 contemplates the MMS's delivery, installation, set up, and training of the PCF's staff during the time period
of June 23, 2008 through March 1, 2009. Record at PRP135. Modus21 estimated it could perform these tasks in 1568 hours
at a cost of $191,044. Record at PRP136. The task description identified the following processes: “policy management, claims
management, financial management, risk management, advanced workflow, data storage, risk analysis, document processing,
and web interaction.” Record at PRP135. This SOW included the following “representative list of deliverables,” which would
“be delivered to the customer during the project as they are completed”:
*9  - Project plan

- Process Specifications

- Architecture

- Weekly status reports of Modus21 project work

- Approved Functional Process Model(s) -- Initial Operational Capability (IOC)

- System Architecture Document
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- Revised Process Specification and Project Management Plan

- Implementation & Training Plan

- Training Guide(s)

- Transition Plan

- Project Closeout Report

Record at PRP135 -- PRP136. Although SOW 002 noted that “[i]tems in this list are subject to change[ ] upon agreement of
the parties,” it clearly reflects the parties' expectation that the MMS project would be completed by March 1, 2009.

Peter Grazaitis is a senior software architect with Modus21 who began working as the technical lead and engineer on the MMS
project in September of 2008. (Panel Tr. 424; 428; 433). Although Mr. Grazaitis is able to write custom software code, he
testified that he does not usually do much of that because most of Modus21's projects “are business process management.” (Panel
Tr. 425). Mr. Grazaitis explained that a BPMS is “a tool that allows you to design and implement a business process and
it leverages, they call is a palette, of different icons” that “allows you to do integration of systems, web services, database
interaction, as well as create front-end screens for people to enter data.” (Panel Tr. 424). He also testified that a BPMS does
not come with predefined modules such as billing or correspondence, but that it gives you the ability to configure it to meet the
customer's needs. (Panel Tr. 428). For example, he explained that other COTS solutions, such as Google Maps or QuickBooks,
could be leveraged into the overall design of a BPMS. (Panel Tr. 427). Mr. Grazaitis also stated that he did not consider using
a BPMS's palette to create screens to perform processes “in the same realm as writing a full blown application, but you could

write some expressive language to achieve certain business rules and things like that.” 6  (Panel Tr. 439).

In the fall of 2008, Mr. Grazaitis explained that he used the information gathered and entered into flow charts by Ms. Laughlin
to create “the technical specification, the systems architect document, and also to implement what [Ms. Lauhglin] captured in
the specification, actually implement that in the tool itself.” (Panel Tr. 428). Once the PCF had chosen HandySoft's BizFlow,
Mr. Grazaitis began “actually configuring Hand[y]Soft based on the specifications, so taking that process flow and literally
translating it by dropping the icons from this palette to produce an executable model.” (Panel Tr. 433). Mr. Grazaitis denied
writing any custom code at this point in the project. (Panel Tr. 441).

*10  The record before the Panel contains copies of several preliminary versions of the Process Specification and the System
Requirements/System Architecture documents, which were prepared by Modus21 and delivered to the PCF for review. Record
at PRP1113 -- PRP1121; PRP1130 -- PRP1234; PRP1245 -- PRP1260. The Panel notes that these preliminary documents

identified QuickBooks as an integration point for the new MMS. 7  Record at PRP1120; PRP1146; PRP1252. In December
2008, Modus21 delivered the final versions of both the Process Specification and the System Requirements/System Architecture
documents to the PCF, which included the QuickBooks integration as part of the intended architecture. Record at PRP177 --
PRP300. These documents were signed and accepted by Ms. Coston in December 2008. Record at PRP182; PRP300. In addition,
the record also contains a Converted Project Plan and numerous progress reports related to SOW 002. Record at PRP385 --
PRP386; PRP486 -- PRP522. The record before the Panel does not contain written rejection of any of these deliverables during
the performance period of SOW 002. In addition, despite the MMS not going live as originally scheduled in late February of
2009, Modus21 billed the PCF in full for the work under SOW 002, and the PCF paid for that work by April 2, 2009.

Addendum 001 to SOW 002 extended the performance period through July 2009 at a cost of $3,600. Record at PRP139. The
extension added 120 hours for “changes within the scope of the project” related to reporting. Id. Addendum 002 further extended
the performance period of SOW 002 through December 2009 at a cost of S3,600. Record at PRP141. This addendum was also
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related to reporting. Although included in the Executive Summary, the Panel finds that SOW 002 did not specifically account
for reporting functionality in its task description. Furthermore, the Panel finds that the PCF did not reject in writing any of
the deliverables during these performance period extensions. Modus21 billed the PCF in full for these addenda, and the PCF
paid for that work.
 
D. Fall of 2008 through March 2009

Beginning in the late fall of 2008 and continuing through the end of SOW 002's performance period on March 1, 2009, Modus21
delivered pieces of the new MMS as they were completed to the PCF for testing. Indeed, Mr. Woodhull testified that Modus21
had installed the MMS's Initial Operating Capability on a server in the PCF's offices in February 2009. (Panel Tr. 567). Witnesses
for both sides testified before the Panel that it was during this time frame that the project started to experience difficulties.
Although Ms. Laughlin and Mr. Grazaitis testified that the MMS was on track to go live as scheduled in February 2009, Ms.
Coston and Akhia Harvey, the PCF's billing coordinator, were troubled by the way the processes worked during testing. (Panel
Tr. 110; 164). Another sticking point was Modus21's plan to use QuickBooks, which was already installed on Ms. Coston's

computer, to perform accounting functions within the MMS. 8  Ms. Coston testified that she used QuickBooks “to record money
coming in and money going out,” not to produce bills or post payments. (Panel Tr. 117). Sometime in December 2008 or January
2009, the PCF ultimately decided not to expand the use of QuickBooks in the manner proposed by Modus21. See Record at
PRP409 (Modus21 January 7, 2009 customer check-in presentation referencing decision not to leverage QuickBooks); PRP984
(March 9, 2009 e-mail from Ms. Coston which acknowledges a “misunderstanding” with regard to QuickBooks). As a result
of this decision, the parties agreed that Modus21 would develop a custom accounting system for the MMS.
 
E. Statement of Work 003

*11  Although it was not signed by both parties until April 24, 2009, Statement of Work 003 (SOW 003) covers the performance
period beginning March 19, 2009, through June 1, 2009. Record at PRP142 -- PRP146. This statement of work estimates the

need for an additional 968 hours of work at a cost of $54,208. 9  Record at PRP144. The task description in SOW 003 states
that “Modus21 shall allocate resources to support the development and implementation of new requirements” in the MMS.
Record at PRP142 (emphasis added). The components and processes listed under the task description include items related to

claims and quoting. 10  Record at PRP142. The deliverables under SOW 003 included updates to the project plan and process
specification, weekly status reports, and Initial Operational Capability. Record at PRP143. Modus21 billed the PCF in fall for
this statement of work, and the PCF paid Modus21 for that work.

Mr. Grazaitis admitted during the Panel hearing that he began “a heavy amount of coding” during March and April of
2009, especially with regard to the accounting solution for the MMS. (Panel Tr. 446 -- 449). All of the Modus21 employees
who testified before the Panel understood that custom coding was not allowed under the state term contract. Mr. Woodhull,
Modus21's CEO, explained that Modus21 ultimately “wanted the project to be successful. We were trying to make the customer
happy.” (Panel Tr. 575). Although Ms. Coston maintained that she did not understand that Modus21 could not write custom
software code under the state term contract until much later, she confirmed that the PCF also desired project completion. (Panel
Tr. 87 -- 88). However, it was clear from her testimony and from e-mails in the record that she understood that Modus21 was
proposing a custom solution by March 2009. Record at PRP984.

Because the task description in SOW 003 refers specifically to development and because Mr. Grazaitis admitted that the majority
of his coding was done during the performance period of SOW 003, the Panel concludes that the work done on this statement of
work was outside the scope of the state term contract. Nonetheless, the Panel also finds that both parties entered into SOW 003
out of a desire to make the project work -- Modus21 wanted a positive reference from Ms. Coston and was willing to work at

a discounted rate, 11  and Ms. Coston did not want to abandon the project for which the PCF had already invested a substantial

sum. 12  Furthermore, the Panel finds that both parties were aware that custom coding was being performed, especially with
regard to the accounting solution. The Panel declines to make a specific finding that the PCF threatened litigation during this
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period of time as alleged by Modus21 because the testimony before it was contradictory. However, the Panel does find that the
PCF exerted pressure on Modus21 to modify the MMS from what was originally proposed to a system that would perform as
anticipated by the PCF and include additional functionality.
 
F. Statement of Work 004 and Addendum 001

*12  Statement of Work 004 (SOW 004). covered a performance period of July 1, 2009, through December 31, 2009, at a cost
of $67,440. Record at PRP148 -- PRP149. One of the deliverables for SOW 004 was “updated source code.” Record at PRP147.
On December 16, 2009, Ms. Coston signed Addendum 001 to SOW 004 that extended the period of performance through May
31, 2010 for “the development of reports.” Record at PRP151. Addendum 001 carried an additional cost of $6,085. Id. In its
post-trial brief to the Panel, Modus21 has conceded that SOW 004 involved custom coding and was outside the scope of the
state term contract. Post-Trial Brief of Modus21, LLC, dated January 13, 2014, at 10 -- 11; 13. The PCF paid Modus21 in full
for the work performed under SOW 004 and Addendum 001.
 
G. Statement of Work 005 and Addendum 001

The parties entered into Statement of Work 005 (SOW 005) on March 15, 2010, which obligated Modus21 to provide an
estimated 240 hours of deployment and post-production support for the MMS during the performance period of April 1,
2010 through September 30, 2010. Record at PRP152. The estimated cost of SOW 005 was $20,520. Record at PRP153. The
deliverables for this statement of work were weekly progress reports. PRP152. The Panel finds that these progress reports detail
primarily data migration and integration work which was within the scope of the state term contract. Record at PRP620 --
PRP621. There is no evidence before the Panel that the PCF rejected any deliverables under SOW 005 during the performance
period. Modus21 billed the PCF and was paid in full for the work under SOW 005.

The parties also executed Addendum 001 to SOW 005 on March 15, 2010, which called for the “development of reports”
through an estimated 45 hours at a cost of $2,785. Record at PRP156. The Panel finds that this development work was outside
the scope of the state term contract. The PCF has paid Modus21 in full for the work under Addendum 001 to SOW 005.
 
G. Statement of Work 006

Statement of Work 006 (SOW 006) was signed by the PCF on My 20, 2010 to authorize additional post-production support
of 480 hours at a cost of $41,040 from July 1, 2010 through June 30, 2011. Record at PRP157. The deliverables were weekly
status reports. Id. The Panel finds that these status reports detailed work related to data migration and integration work that
was within the scope of the state term contract. Record at PRP622 -- PRP652. There is no evidence before the Panel that the
PCF rejected any of these deliverables in writing during the performance period. Modus21 billed for the work performed under
SOW 006, and the PCF has paid in full for that work.
 
H. Statement of Work 007

Statement of Work 007 (SOW007) covered the performance period of January 1, 2011 through March 31, 2011 and was signed

by Ms. Coston on January 18, 2011. 13  Record at PRP 161 -- PRP164. SOW 007 called for 400 hours at a cost of $41,040
for “migration preparation, deployment, and post-migration support” and involved the migration of data stored in the Legacy
system's Access database. Record at PRP161. The deliverables were weekly status reports which are included in the record
before the Panel and which the Panel concludes were within the scope of the state term contract. Record at PRP653 -- PRP680.
There is no evidence before the Panel that the PCF rejected any of these deliverables during the performance period. Modus21
billed the PCF in full for the work under SOW 007, and the PCF has paid for that work.
 
I. Statements of Work 008, 009, and 010
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*13  Statement of Work 008 (SOW 008) was signed by Ms. Coston on December 6, 2011 for an unspecified amount of
consulting hours during the performance period of December 1, 2011 through December 31, 2011. Record at PRP165. One of
the deliverables under SOW 008 was “All source code generated or modified.” Id. Modus21 billed the PCF $275.50 for this
performance period. Record at PRP876. Statement of Work 009 (SOW 009) covered the performance period of January 1, 2012
through January 31, 2012 and also contained a reference to source code. Record at PRP169. Modus21 billed the PCF $751.25
for this performance period. Record at PRP877. Similarly, Statement of Work 010 (SOW 010) covered the performance period
of February 1, 2012 through February 29, 2012 and referenced source code as a deliverable. Record at PRP173. Modus21 billed
the PCF $12,225.75 for this performance period. Record at PRP878.

SOWs 008, 009, and 010 were all entered into during the time that the PCF had engaged Jeff Stanley, an IT consultant, in an

effort to resolve the continuing issues the PCF was having with the MMS, which had finally gone live in April of 2011. 14

All three SOWs openly refer to coding, and Modus21 has conceded, both in the hearing before the Panel and in its post-trial
brief, that these SOWs exceeded the scope of the state term contract. Modus billed the PCF in the amounts listed above, and
the PCF paid those amounts in full.
 
J. Mitigation Efforts

Ms. Coston testified that even after the MMS went live in April of 2011, the PCF staff was continuing to use the Legacy system
to verify bill data and because they did not trust the MMS. (Panel Tr. 95). She also explained that “We never really got the full
picture until the decision was made in April 2011 to go live. And at that point, we had the processes in place, but they were
riddled with stops that stopped the process from being complete.” (Panel Tr. 111). In July 2011, the PCF engaged the services
of Jeff Stanley of J A Stanley and Associates to conduct an independent review of the project and make recommendations about

getting the project back on track. 15  Mr. Stanley testified before the Panel that when he began working with the PCF “there was
general non-user acceptance due to inaccuracies of the system and project fatigue.” (Panel Tr. 254). Mr. Stanley worked with
the PCF and Modus21 to try to resolve issues he compiled into a stop-work list during the late fall of 2011 and early winter
of 2012. (Panel Tr. 264 -- 265). Mr. Stanley testified that Modus21 made a good faith attempt to correct the issues identified
in the stop-work list. (Panel Tr. 288). However, Mr. Stanley ultimately concluded that the MMS could not be fixed. Record
at PRP718 -- PRP724; (Panel Tr. 268). Contrary to the CPO's finding in his order, the PCF seeks to recover from Modus21
the amounts paid to Mr. Stanley.

*14  In November of 2011 the PCF contracted with Team IA, Inc., under a separate state term contract for electronic document
management systems, or EDMS. Phil Hunt, a consultant with Team IA testified before the Panel that during the course of
setting up the PCF's document imaging system he had conversations with Mr. Stanley and PCF staff members about looking at
some of the problems they were having with the MMS. (Panel Tr. 197). Mr. Hunt initially looked at helping the PCF with the
reporting and calculation issues it was still experiencing with the MMS in January despite Modus21's efforts on the stop-work

list. (Panel Tr. 198 -- 199). The PCF and Team IA ultimately entered into a SOW 16  under the state term EDMS contract to fix

the reporting issues in January 2011, and had billed the PCF $17,226 through the end of March 2012. 17  Record at PRP816 --
PRP818. The PCF has not sought to recover this amount from Modus21.

Mr. Hunt testified that the MMS he observed in late 2011 and early 2012 is “essentially a custom written application that's using
a workflow tool for some parts of it.” (Panel Tr. 204 -- 205). He also opined that he was “not in favor of the way BizFlow is
implemented in this project.” (Panel Tr. 244). However, Mr. Hunt conceded that he was not in a position to evaluate the MMS
as it existed in March 2009. (Panel Tr. 245 -- 246). Mr. Hunt drafted a report evaluating the MMS in which he concluded that

the MMS was unsalvageable. 18  Record at PRP774 -- PRP811.

Testimony from Mr. Hunt and Ms. Coston confirmed that the PCF and Team IA eventually entered another agreement under
the state term EDMS contract whereby Team IA built and installed a third system, the Patients' Compensation Fund Application
(PCFA). (Panel Tr. 125 -126; 238). This system was a custom application for the PCF and cost over $500,000. (Panel Tr. 126).
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The Panel finds that this custom application, which went live in October 2013, was outside the scope of the EDMS contract.
Although Mr. Hunt denied using any of the MMS code to build the PCFA, he acknowledged that he did “dive very deep into
the MMS data model for migration from the MMS data into the PCFA” to figure out “how we get out that system into the
PCFA.” (Panel Tr. 237).

Modus21 delivered the final version of its Product Specification document to the PCF on February 29, 2012. Record at PRP301

-- PRP352. This document was not signed by either party. The parties did not enter into any subsequent statements of work. 19

On March 28, 2012, counsel for the PCF sent a letter to Modus21 indicating the PCF's intention to terminate the MMS contract
and demanding Modus21 “reimburse [the PCF] for the cost it incurs to repair and/or complete portions of the MMS that were
part of the contract between them.” Record at PRP2114. Counsel also included a check in the amount of $10,663.75 as payment
for work billed under the final statement of work, SOW 010. Id. The PCF did not offer to return any deliverables it received
during the course of the MMS project. Indeed, testimony before the Panel confirmed that the PCF was still using portions of
the MMS during the transition phase to the PCFA at the time of the Panel's hearing in December 2013. However, witnesses for
both parties acknowledged that the MMS did not function perfectly.
 

Conclusions of Law

*15 Section 11-35-4230 of the Procurement Code provides the exclusive means to resolving a controversy between the State
and a contractor concerning a contract solicited and awarded under the Procurement Code, and either party to the contract may

file a written request for resolution. S.C. Code Ann. § 11-35-4230 (2011). The CPO's order notes that the PCF requested 20  the
resolution of a contract controversy between itself and Modus21, that he received pre-trial briefs from each party, and that he
conducted a two-day hearing prior to issuing his order. Record at PRP3.

Both the PCF and Modus21 have appealed the CPO's decision to the Panel pursuant to section 11-35-4410(1)(a), which charges
the Panel with the responsibility “to review and detemiine de novo” such decision. S.C. Code Ann. § 11-35-4410(1)(a) (2011).
In previous contract controversy cases, the Panel has observed that the CPO's order holds no precedential value and that ““the
Panel is not bound by any aspect of it” in conducting a de novo hearing. In re: Protest of McCrory Constr. Co., Panel Case
Nos. 1994-13 & 1995-7 at 2 -- 3 (May 29, 1995); see also In re: Protest of M.B. Kahn Constr. Co., Panel Case No. 1995-13 at
7 (January 18, 1996) (“[T]he Panel's de novo hearing allows the Panel to evaluate the evidence presented and render a decision.
The Panel rejects any suggestion that the Panel is bound by the decision of the Architect [interpreting the contract specifications]
or the CPO.”) Therefore, in accordance with Panel practice, the Panel heard anew those issues identified in the parties' Joint

Statement of Legal Issues 21  filed with the Panel on September 5, 2013, and allowed the parties to present additional evidence

on them. 22

A contract controversy under section 11-35-4230 of the Procurement Code is in essence a breach of contract claim. In this case,
the PCF claims that it paid Modus21 in excess of $460,000.00 for an MMS which “does not provide many basic functions that
were included in the initial project summaries and are key to [the] PCF's operations.” Record at PRP2114. The PCF seeks to
recover all monies paid to Modus21 for “the fundamentally flawed and dysfunctional MMS,” compensation for lost staff time
and the cost of hiring a consultant to conduct an independent review, and attorney's fees. South Carolina Patients' Compensation
Fund's Pre-Hearing Brief, dated November 22, 2013. For its part, Modus21 contends that it delivered the MMS solution as
proposed, but that the PCF subsequently decided it wanted something else: a custom solution that “was not process centric,
did not enforce business rules, and enabled [the PCF] to make ad hoc changes regardless of established policy.” Record at
PRP2128. Thus, Modus21 asserts that the PCF bears much of the responsibility for any alleged dysfunction of the MMS. In
addition, Modus21 argues it is not liable for lost staff time, the cost of the independent software consultant, or attorney's fees
under the terms of the Master Agreement.

*16  Under South Carolina law, the primary objective in construing a contract “is to ascertain and give effect to the intention
of the parties.” Ellie, Inc. v. Miccichi, 358 S.C. 78, 93, 594 S.E.2d 485, 493 (Ct. App. 2004) (citations omitted). The inquiry
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into the parties' intention must begin with the language of the written contract itself. Id., 594 S.E.2d at 493 (citations omitted).
Thus, the Panel must first consider the language of the contract before it.

In this case, the written contract consists of several documents: the Master Agreement and SOWs issued under the Master
Agreement; the RFP and any amendments; and Modus21's technical and business proposals and clarifications dated September
23, 2006. Record at PRP126. As previously noted, the Master Agreement takes precedence over the other documents in the event

of conflicts between them. Generally speaking, the Master Agreement obligated Modus21 to perform consulting services 23  for
the PCF as described in the parties' SOWs on a “not to exceed” hourly rate basis. In turn, the PCF was to cooperate with Modus21
by “providing timely access to data, information and personnel of [the PCF],” “be[ing] responsible for the performance of its
personnel and agents and for the accuracy and completeness of all data and information,” and completing its responsibilities
“using experienced and qualified personnel.” As previously noted, the Master Agreement also provided that the PCF was to
approve deliverables or provide written notice of any deficiencies to Modus21 within ten days of receipt. If deficiencies were
noted, the PCF had ten days to review “corrective actions or changes made to the deliverable . . . and notify [Modus21] in
writing of acceptance or rejection.”
 
I. Statement of Work 001

As discussed above, SOW 001 encompassed the planning and analysis phase of the MMS project. As an initial matter, the Panel
finds that the work described in SOW 001 was within the scope of the state term contract and affirms the CPO's finding on this
issue. While not disputing the CPO's finding that the work under SOW 001 was within the scope of the state term contract, the
PCF has appealed the CPO's findings that it accepted the deliverables under SOW 001 and that Modus21 was entitled to retain
the $18,270 the PCF paid it for SOW 001. Specifically, the PCF contends that it expressed dissatisfaction with the deliverables,
that it did not accept the deliverables, and that it provided notice of deficiencies with the deliverables as soon as it learned of
them. The Panel disagrees for the following reasons.

First, the Panel observes that the testimony of Ms. Laughlin and Ms. Coston established that Ms. Laughlin worked closely with
the PCF staff during the time of this SOW to capture the PCF's business requirements and to produce process models. Moreover,
Ms. Coston testified that Ms. Laughlin did “a really good job” and that she was satisfied with Modus21's performance on this

SOW. Second, the PCF apparently paid Modus21 in full for this SOW. 24  Third, the record does not contain any timely, written
notification rejecting the deliverables that complies with the express terms of the Master Agreement. Thus, the Panel concludes
that Modus21 is entitled to retain the $18,270 it was paid under Statement of Work 001.
 
II. Statement of Work 002 and Addenda 001 and 002

*17  The Panel finds that the work described in this SOW was within the scope of the state term contract and affirms the CPO's
finding on this issue. The PCF argues that it notified Modus21 of deficiencies in the deliverables as soon as it became aware
of them. The Panel acknowledges that the record before it is replete with e-mails from the PCF's staff alerting Modus21 about
various bugs and issues during the testing of MMS components. However, none of these e-mails specifically notified Modus21
that the PCF was rejecting any of the system components in accordance with the terms of the Master Agreement during this
performance period. Modus21 billed the PCF in full for SOW 002, and the PCF paid Modus21 for this work. Therefore, the
Panel concludes that the PCF accepted the work performed under SOW 002, and affirms the CPO's finding in that regard. The
Panel also affirms the CPO's finding that the PCF waived any breach of SOW 002 by accepting the deliverables and paying in
full. See e.g., L. D. Powell Co. v. Levy, 136 S.C. 387, 134 S.E. 415 (1926) (sale of goods); Southern Coal Co. v. Rice, 122 S.C.
484, 115 S.E. 815 (1923). Thus, the Panel concludes that Modus21 is entitled to retain the $191,044 it was paid under SOW 002.

The CPO found that Addenda 001 and Addenda 002 to SOW 002 lacked consideration because Modus21 was already obligated
to provide reporting functionality under SOW 002. The Panel disagrees and finds that the evidence before it establishes that
the reporting functionality desired by the PCF was not included in SOW 002. In other words, the Panel finds that the scope of
work was changed by adding the reporting component. In addition, the addenda were presented to the PCF in writing and were
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approved by Ms. Coston. Therefore, the Panel concludes that these addenda satisfy the requirements of section 11-35-310(4) 25

of the Procurement Code and that Modus21 is entitled to retain the $7,200 it was paid under Addenda 001 and 002 to SOW 002.
 
III. Statements of Work 003 through 010

As discussed above, the work performed under SOWs 003; 004 and Addendum 001; 008; 009; and 010 involved the delivery of
custom software coding and exceeded the scope of the state term contract. This work was not competitively bid and represented
a material change to the contract. The Panel recognizes the public contracting rule that prohibits the making of material
modifications to contracts entered into under a competitive bidding statute. Kenai Lumber Company, Inc. v. LeResche, 646
P.2d 215 (Ak. 1982); Matter of: LDDS WorldCom, B-266257 (Comp. Gen.), 96-1 CPD P 50, 1996 WL 51207; cf.S.C. Code
Ann. § 11-35-3070 (architectural, engineering, or construction changes). As a result, the Panel concludes that Ms. Coston, the
PCF Board, and the ITMO procurement officer all lacked the authority to engage Modus21 to write custom software code. The
Panel also concludes that Modus21 was well aware of the prohibition in the state term contract against writing custom software
code. Cf. In re: Protest of Technology Solutions, Inc., Panel Case No. 2001-3 (September 14, 2001) (wherein the Panel found
a vendor failed to prove that an ““emergency” contract had been ratified by an agency and was not entitled to payment because
the vendor relied on the representation of an IT employee who lacked the authority to bind the government). Therefore, the
Panel finds that SOWs 003; 004 and Addendum 001; 008; 009; and 010 were unauthorized contracts.

*18  In his order, the CPO applied Regulation 19-445.2015 in determining how to address the statements of work outside
the scope of the state term contract. S.C. Code of State Regulations, Reg. 19-445.2015 (2011). The CPO specifically applied
subsection (D) of the regulation, which provides:

Upon finding after award that an award is in violation of law and that the recipient of the contract acted
fraudulently or in bad faith, the appropriate chief procurement officer shall declare the contract null and
void unless it is determined in writing that there is a continuing need for the supplies, services, information
technology, or construction under the contract and either (i) there is no time to re-award the contract under
emergency procedures or otherwise; or (ii) the contract is being performed for less than it could be otherwise
performed. If a contract is voided, the State shall endeavor to return those supplies delivered under the
contract that have not been used or distributed. No further payments shall be made under the contract and the
State is entitled to recover the greater of (i) the difference between payments made under the contract and
the contractor's actual costs up until the contract was voided, or (ii) the difference between payments under
the contract and the value to the State of the supplies, services, information technology, or construction it
obtained under the contract. The State may in addition claim damages under any applicable legal theory.

S.C. Code of State Regulations, Reg. 19-445.2015(D). Thus, to proceed under this provision of the regulation, two elements
must be established: (1) that an award has been made in violation of law, and (2) that the contract recipient acted “fraudulently
or in bad faith.” The Panel has agreed in part with the CPO that certain statements of work were unauthorized contracts because
they involved custom coding. Thus, the first element under Regulation 19-445.2015(D) has been satisfied.

The CPO found that the second element was also met because Modus21 knowingly performed work outside the scope of the
state term contract and that it did so for purposes of financial gain. Modus21 has appealed this finding of bad faith, arguing
that it performed work outside the scope of the Master Agreement at the insistence of the PCF and that it did so openly and
with the knowledge of the PCF, as evidenced by Ms. Coston's signatures on these statements of work. Moreover, Modus21
argues that the CPO's finding that it was motivated by financial gain failed to take into consideration the numerous hours it
worked at no charge.

“Bad faith” is not defined by the Procurement Code. However, both the South Carolina Supreme Court and the South Carolina
Court of Appeals have quoted from Black's Law Dictionary when considering the issue:
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*19 Bad faith. The opposite of “good faith,” generally implying or involving actual or constructive fraud, or a design to
mislead or deceive another, or a neglect or refusal to fulfill some duty or some contractual obligation, not prompted by an honest
mistake as to one's rights or duties, but by some interested or sinister motive. Term “bad faith” is not simply bad judgment or
negligence, but rather it implies the conscious doing of a wrong because of dishonest purpose or moral obliquity; it is different
from the negative idea of negligence in that it contemplates a state of mind affirmatively operating with furtive design or will.

Black's Law Dictionary 72 -- 73 (Abridged 5th Ed. 1983); see, e.g., State v. Griffin, 100 S.C. 331, 333, 84 S.E. 876, 877 (1915);
Estate of Carr ex rel Bolton v. Circle S Enterprises, Inc., 379 S.C. 31, 42 -- 43, 664 S.E.2d 83, 88 -- 89 (Ct. App. 2008).
Adopting this definition, the Panel finds that “bad faith” under Regulation 19-445.2015(D) requires more than a determination
that work was performed outside the scope of the original agreement; there must also be some showing of “dishonest purpose”
or “furtive design.” Based on the record before it and all of the testimony heard over the course of three days, the Panel finds
that Modus21 did not act out of a “dishonest purpose” or ““furtive design,” but rather out of a desire to satisfy its customer
and to complete the project successfully. Therefore, the Panel finds that the second element of subsection (D) is not met and
reverses the CPO's decision to the extent it relied on that provision of the regulation.

The Panel must now consider whether any other provision contained in the regulation can resolve the dispute between the
parties. Subsection (C) governs the termination of an unlawful or unauthorized contract not accompanied by fraud or bad faith
on the part of the contract recipient. Regulation 19-445.2015(C) provides that a settlement claim by the contract recipient after
the State terminates a contract may either be “made in accordance with the contract” or “made on the basis of actual costs
directly or indirectly allocable to the contract through the time of termination” if the contract does not contain termination
provisions. S.C. Code of Regulations, Reg. 19-445.2015(C). In the instant case, Modus21 has been paid in full for all of the
statements of work, and it is the State, not Modus21, seeking “settlement.” Therefore, the Panel finds that subsection (C) is not
helpful to the resolution of this contract controversy and cannot be reasonably applied under the circumstances.

*20  Nonetheless, the Panel finds that the unauthorized contracts uncovered during the course of these proceedings may be
addressed by the contract controversy statutory provision itself. Section 11-35-4320 of the Procurement Code provides that the
CPO “may award such relief as is necessary to resolve the controversy as allowed by the terms of the contract or by applicable
law.” S.C. Code Ann. § 11-35-4320 (2011). Based on this statutory provision, the Panel finds that the CPO acted properly in
declaring SOWs 003; 004 and Addendum 001 to SOW 004; 008; 009; and 010 null and void under the prohibition against
material modifications to contracts executed under a competitive bidding statute. Thus, the Panel affirms his decision requiring

Modus21 to return all amounts 26  paid to it under these statements of work. Cf. Service Management, Inc. v. State Health and
Hum. Svcs. Fin. Comm'n, 298 S.C. 234, 238, 379 S.E.2d 442, 444 (1989) (“A private party has no right to public funds received
as a result of the unauthorized conduct of a government employee.”).

With regard to SOWs 005, 006, and 007, the Panel finds that these statements of work, contrary to the CPO's ruling, were
within the scope of the state term contract. Moreover, the PCF never rejected any deliverables under these statements of work
during their performance periods. Thus, the Panel concludes that Modus21 is entitled to keep the amounts the PCF paid to it
under SOWs 005, 006, and 007. However, the Panel also concludes that Addendum 001 to SOW 005 called for development
work which was outside the scope of the state term contract. Accordingly, Modus21 is directed to return the $2,785 it received
under this addendum.
 
IV. The PCF's Claims Seeking Recovery of Mr. Stanley's Fees, Lost Staff Time, and Attorney's Fees and Costs

In its appeal to the Panel, the PCF also sought compensation for lost staff time, recovery of the fees it paid to Mr. Stanley,
and recovery of attorney's fees and cost. The Panel finds that these damages are not recoverable under the terms of the Master

Agreement and denies the PCF's request to recover these damages. 27  Record at PRP125 ¶ 10.1.
 

Conclusion
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In conclusion, for the reasons stated herein, the Panel hereby affirms the CPO's ruling in part and reverses the CPO's ruling
in part.

IT IS SO ORDERED.

C. Brian McLane, Sr.
Chairman

Footnotes
1 In his order, the CPO found that this agreement had been prepared by Modus21 and that the procurement officer “took the

extraordinary and irregular measure of executing” it. Record at PRP7. However, counsel for the CPO stipulated at the beginning of

the Panel hearing that this finding had been in error. Indeed, the record before the Panel reflects that Ms. Coyner sent the Master

Agreement to Modus21 for execution on November 30, 2006. Record at PRP Appendix, pages 2 -- 13. Ms. Coyner's accompanying

e-mail notes that “[t]he State created a master agreement for vendors.” Id. at 2.

2 BPM is an acronym for Business Process Management, which Modus21's Process Centric Proposal describes as “a collaborative

approach to managing an organization's core processes. . . . BPM software provides an open, standards-based framework that can be

used to integrate external applications or application components.” Record at PRP91. For ease of reference, this order uses “MMS”

to mean the BPM system Modus21 was to develop and implement for the PCF.

In his order, the CPO noted the following about a BPM system (BPMS):

A BPMS is a software based system that allows a business to define its workflow or processes in a graphical manner and the BPMS

will fill in all the steps of the process in the order necessary to process the work. The BPMS software actually generates software

code “behind” its interface, and the code integrates the business process models into the computerized workflow. This does require

someone to define all the necessary processes with all the pertinent steps and someone with the skill set to input all that information

into the BPMS. Theoretically, when used in an appropriate case, BPMS does not require manually written software coding.

Record at PRP8. Neither party challenged this particular observation in their appeal letters. The Panel hereby adopts it because it is

helpful to understanding the difference between tailored configuration in a BPMS which, in a sense, generates its own software coding,

and custom software coding, which is the manual writing of software code to create a particular solution. The Master Agreement

between the State and Modus21 prohibits the latter, but not the former. As became abundantly clear in the testimony presented to

the Panel, Modus21 understood it was offering a BPMS system which it would configure to automate the PCF's business processes.

However, the PCF never completely grasped this distinction and believed it would be getting a custom solution.

3 The “list” to which Ms. Coston refers appears to be the companies awarded under the ITMO state term contract discussed above.

In his opening statement, counsel for the CPO emphasized that state term contracts are “a compromise between convenience and

competition” and noted that large agencies with dedicated IT staff and project managers as well as small agencies lacking such “in-

house” expertise are both able to procure needed goods and services through such contracts. (Panel Tr. 53 -- 54) The Panel recognizes

that state term contracts provide needed flexibility. However, the Panel is concerned that small agencies -- especially those lacking not

only IT staff but also procurement officers -- will quickly find themselves out of their depth, particularly when purchasing software

and IT consulting services. The Panel urges ITMO to consider steps it could take to limit the use of such contracts by small agencies,

to limit the total amount they are authorized to purchase under such contracts, and to provide them with more “hands on” guidance

and oversight when making purchases under such contracts.

4 Presumably, this low bid was the “Process Centric Proposal” Modus21 presented to the PCF in May 2008.

5 The planning and analysis phases of the project apparently also included Modus21's evaluation of various BPMS tools and vendors,

and the PCF selected and purchased HandySoft's BizFlow on August 7, 2008 at a cost of $16,402. See Record at PRP1067 -- PRP1083

(Client Vendor Evaluation Document, delivered to the PCF on June 25, 2008); PRP1096 -- PRP1101 (HandySoft Software Licensing

Agreement, signed by Ms. Coston). The Panel notes that this purchase exceeds $10,000 and thus falls under section 11-35-1550(2)

(c) of the Procurement Code. Because the PCF neither advertised nor sought competing bids for BizFlow, the PCF did not comply

with the Procurement Code in making this purchase. The Panel is deeply concerned that this case represents a worst-case scenario

for a small agency making significant purchases without the benefit of staff trained in state procurement rules, especially since this is

not the only instance the PCF failed to comply with the Procurement Code in the course of this project. The Panel urges Procurement

Services to consider how it might identify state agencies lacking dedicated procurement officers and provide them with at least

minimal instruction on the Procurement Code in an effort to prevent future non-compliance.
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6 This type of custom configuration prompted the CPO's observation in his order that “the work described in SOW 002 was not what

the solicitation intended to authorize.” Record at PRP11. However, as noted above at note 3, custom configuration was not expressly

prohibited by the solicitation or the Master Agreement.

7 The significance of this will be addressed in Section D below.

8 The Panel received considerable testimony from both sides regarding the meanings of “accounting” and “billing and posting.” This

testimony clearly revealed that communication between Modus21 and the PCF staff left much to be desired and that there were

instances of misunderstanding throughout the project. The Panel finds that both parties contributed to the confusion.

9 This price reflects a discounted hourly rate for the services of Ms. Laughlin and Mr. Grazaitis in SOW 003, resulting in a savings to

the PCF of $50,664. See Record at PRP432 (Modus21 February 27, 2009, Update to the PCF Board); PRP985 (March 5, 2009 E-mail

from Ms. Coston acknowledging discount); Record at PRP836 -- PRP841 (Modus21 Invoices referencing discount for SOW 003).

10 Although the CPO expressed skepticism about these insurance related functions not being included in the scope of the prior statement

of work, SOW 002, Ms. Coston acknowledged that the quoting system was a new process not included in the Legacy system and that

the claims process represented an ““update and upgrade” in an e-mail to PCF board members on March 5, 2009. Record at PRP985.

This e-mail asked for authorization of the additional expenditure of $54,208. Record at PRP984.

11 Modus21 also contends that it provided approximately $600,000 worth of work for which it did not bill the PCF. In support of its

position, Modus21 introduced time sheets before the Panel through the testimony of Modus21's Chief Financial Officer, John Oliver.

Record at PRP2314 -- PRP2565. Although the time sheets themselves contain internal inconsistencies, the Panel finds that other

contemporaneous documents in the record (e.g., invoices, e-mails and Modus21 presentations) substantiate Modus21's contention

that the PCF was not billed for all of the work Modus21 actually performed.

12 The Panel observes that testimony from both parties indicated regret that one side or the other did not end the engagement once

it became apparent that the MMS originally proposed by Modus21 was not going to operate as the PCF expected. Termination at

this point would have saved time, money, and frustration for all concerned, but unfortunately did not occur. Although the Master

Agreement required vendors to report monthly usage to ITMO, the record before the Panel does not include those reports, and

Modus21's Peter Woodhull admitted that Modus21 did not comply with this requirement throughout the entire project. (Panel Tr. 588)

In order to prevent future occurrences, the Panel urges ITMO to consider more stringent oversight of time and materials contracts,

perhaps requiring reporting from using agencies as well, particularly as the “not to exceed” limit is approached on a given statement

of work.

13 The Panel notes that the performance periods for SOWs 005, 006, and 007 include some overlap. However, the issue of that overlap

was not brought up in testimony before the Panel, and the record itself contains no explanation. Nonetheless, the Panel finds that the

deliverables under these statements of work were within the scope of the state term contract and that the PCF indicated acceptance

of the additional work by signing the SOWs.

14 Mr. Stanley's engagement will be discussed more fully below.

15 The CPO found that Mr. Stanley's final bill was $16,325.12, but a copy of that bill does not appear to be included in the record before

the Panel. Mr. Stanley confirmed in his testimony before the Panel that his bill for July 2011 through February 2012 was for just over

$16,000. Because the amount of Mr. Stanley's services exceeded $10,000, the PCF violated section 11-35-1550 of the Procurement

Code because it failed to advertise or seek competitive bids. The PCF's position that it did not anticipate that Mr. Stanley's fees would

exceed $10,000 does not excuse this violation.

16 The record before the Panel does not contain a copy of this SOW.

17 The Panel notes that this work, which also involved custom coding, was outside the scope of the state term EDMS contract. It is also

noted that this scope violation was one of the bases for which the PCF sought reimbursement in its March 28, 2012 letter.

18 Mr. Woodhull admitted that the MMS as it existed in 2012 when Mr. Hunt was evaluating it was a “Frankentstein.” (Panel Tr. 584).

However, he emphasized that the 2012 MMS was vastly different from the system Modus21 installed in February 2009 which worked,

but “we were asked to take it apart and put it back together in completely different ways that it was never intended to be.” (Panel Tr.

585). Both Mr. Woodhull and Mr. Grazaitis testified before the Panel that the PCF ultimately did not want a process based system

such as the one they described in their original proposal. (Panel Tr. 460; 585).

19 The performance period of the final statement of work, SOW 010, ended on February 29, 2012. Record at PRP173.

20 The record before the Panel does not appear to include the written request for resolution from the PCF to the CPO, although it does

contain the March 28, 2012 letter from the PCF's counsel to Dan Neason of Modus21 informing Modus21 of the PCF's intention to

terminate the MMS contract. Record at PRP2112 -- PRP2115.

21 This document was filed as provided by the Consent Scheduling Order issued by the Panel on August 21, 2013. The Panel finds that

its review is limited to the issues identified in the Joint Statement by the consent of the parties.

Appendix B, page 107

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS11-35-1550&originatingDoc=I3dca4faa504d11e4a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1001530&cite=SCSTS11-35-1550&originatingDoc=I3dca4faa504d11e4a795ac035416da91&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


IN RE: S.C. Patients Compensation Fund v. Modus21, LLC..., SCPD 2013-5(III) (2014)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 18

22 The Panel notes that the PCF filed a motion for partial summary judgment in this case. The Panel received written briefs and heard

legal argument regarding this motion at the beginning of its hearing. Deciding that there were issues of material fact that needed to

be heard, the Panel denied that motion.

23 The term “consulting services” is not defined in the RFP or the Master Agreement. Moreover, the Master Agreement does not address

the issue of whether the writing of custom software code (i.e., “application development”) is permitted in the scope of these consulting

services. However, Amendment 1 of the RFP excludes “application development” from the RFP's scope of work, and Modus21

acknowledged this limitation in its proposal. Thus, the Panel agrees with the CPO's conclusion that writing custom code was not

allowed on the MMS project.

24 The Panel notes, as did the CPO, that Modus21 did not consistently bill against a specific SOW or addendum. The Panel also notes

that the PCF's accounting contained in the Record is no more helpful in determining what amounts were paid for which work. Thus,

with the exceptions of SOW 008, SOW 009, and SOW 010, the Panel has chosen to use the amounts listed in the various SOWs and

addenda to determine the amounts Modus21 is entitled to retain and those it is obligated to return. For SOW 008, SOW 009, and

SOW 010, the Panel has chosen to use the amounts listed in the Modus21 invoices for the time periods corresponding with these

statements of work. See Record at PRP165 -- PRP176.

25 Section 11-35-310(4) defines “change order” as “any written alteration in specifications, delivery point, rate of delivery, period of

performance, price, quantity, or other provisions of any contract accomplished by mutual agreement of the parties to the contract.”

S.C. Code Ann. § 11-35-310(4) (2011).

26 Under the Panel's determination, the following amounts shall be returned to the PCF: $54,208 for SOW 003; $73,525 for SOW 004

and Addendum 001; $275.50 for SOW 008; $751.25 for SOW 009; and $12,225.75 for SOW 010.

27 The Panel also notes that it does not believe Mr. Stanley's fees would have been recoverable in any event as they were paid in violation

of the Procurement Code.

SCPD 2013-5(III) (S.C.Procure.Rev.Panel), 2014 WL 5038625

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Protest Decision 

Matter of: J-Kell, Incorporated 

Case No.: 2016-205 

Posting Date: February 4, 2016 

Contracting Entity: Information Technology Management Office 

Solicitation No.: 5400008056 

Description: State Term Contract for IT Temporary Services 

DIGEST 

Protest alleging inadequate notice of solicitation and insurance requirement is denied where 

notice was published as provided by law and protest of solicitation requirement was untimely. 

AUTHORITY 

The Chief Procurement Officer conducted an administrative review pursuant to S.C. Code Ann. 

§11-35-4210(4). This decision is based on the evidence and applicable law and precedents. 

DISCUSSION 

J-Kell, Inc. (J-Kell) protests certain requirements of a solicitation for State Term Contract for IT 

Temporary Services.  [Attachment 1] For the following reasons the protest is denied. 
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BACKGROUND 

This solicitation was issued on September 2, 2015, to establish fixed price state term contracts 

for IT Temporary Staff Augmentation Services to replace contracts reaching statutory term 

limits.  The solicitation put incumbent suppliers on notice that they had to submit a bid response 

to this solicitation and be awarded a new contract to be able to provide IT Temporary Staff 

Augmentation Services in the future.   

Solicitation Issued 09/02/2015 
Solicitation Published in SCBO 09/02/2015 
Amendment One Issued 09/17/2015 
 Modified solicitation and answered bidder questions. 
Amendment Two Issued 10/02/2015 
 Extended bid opening date. 
Amendment Three Issued 10/14/2015 
 Clarified late payment provisions. 
Amendment Four Issued 10/16/2015 
 Extended bid opening date. 
Amendment Five Issued 10/30/2015 
 Extended bid opening date. 
Amendment Six Issued 11/23/2015 
 Extended bid opening date. 
Amendment Seven Issued 12/01/2015 
 Set new bid opening date. 
Protest Received 12/17/2015 
  
Amendment Eight Issued 12/18/2015 
 Modified solicitation requirement for Supplier Personnel 
Amendment Nine Issued 12/21/2015 
 Suspended solicitation 

 

ANALYSIS 

J-Kell’s first issue of protest is that, as an incumbent contractor, the State failed to notify it of the 

release of this solicitation thereby depriving it of the opportunity to raise its concerns during the 

question and answer period provided for in the solicitation.  This solicitation was issued under 

Section 11-35-1525 which requires notice of the issuance of the solicitation in accordance with 

Section 11-35-1520(3) as follows: 
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(3)   Notice.   Adequate notice of the invitation for bids must be given at a 
reasonable time before the date set forth in it for the opening of bids.  The notice 
must include publications in ‘South Carolina Business Opportunities’ or a means 
of central electronic advertising as approved by the designated board office.   

This solicitation was posted on the Internet on September 2, 2015 and advertised in South 

Carolina Business Opportunities on the same day.  There is no statutory requirement to notify 

incumbent contractors, who should already know when their existing contracts expire, of the 

State’s intention to resolicit the existing requirement.  This solicitation was issued and advertised 

in accordance with the Code and this issue of protest is denied.   

J-Kell alleges that a solicitation requirement for Contractor’s Liability Insurance - Information 

Security and Privacy and other terms that it did not specifically identify appear to limit 

participation by small businesses.  Section 11-35-4210(1)(a) grants the right to protest to any 

prospective bidder, offeror, contractor, or subcontractor who is aggrieved in connection with the 

solicitation of a contract as follows: 

(a) A prospective bidder, offeror, contractor, or subcontractor who is 
aggrieved in connection with the solicitation of a contract shall protest to the 
appropriate chief procurement officer in the manner stated in subsection (2)(a) 
within fifteen days of the date of issuance of the Invitation For Bids or Requests 
for Proposals or other solicitation documents, whichever is applicable, or any 
amendment to it, if the amendment is at issue.  An Invitation for Bids or Request 
for Proposals or other solicitation document, not including an amendment to it, is 
considered to have been issued on the date required notice of the issuance is given 
in accordance with this code. 

The solicitation was issued on September 2, 2015, and the only amendment addressing these 

issues was published on September 17, 2015.  J-Kell did not file its protest until December 17, 

2015.  Since the issue of the Security and Privacy insurance1 and the other non-specified terms 

1 J-Kell alleges that the information security and privacy insurance requirement does not apply to the work to be 
performed, would only apply if J-Kell provided personnel were in charge of the state’s systems, or providing a 
software package that could damage internal systems.  J-Kell fails to understand the risks the State is attempting to 
mitigate.  These contracts are for temporary personnel to augment existing agency information technology staff.  
These temporary personnel would potentially have access to the same non-public information and data as employees 
of the agency.  In light of the recent history of data breaches in South Carolina and nationally, the fact that data 
security and privacy insurance is cost prohibitive for some businesses does not make this requirement unreasonable. 
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were not raised within 15 days of the issuance of the solicitation or any amendment addressing 

these issues, the CPO lacks jurisdiction to address J-Kell’s concerns.   

DECISION 

For the reasons stated above the protest is denied. 

For the Information Technology Management Office

 

Michael B. Spicer 
Chief Procurement Officer 
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Attachment 1 
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STATEMENT OF RIGHT TO FURTHER ADMINISTRATIVE REVIEW 
Protest Appeal Notice (Revised September 2015) 

 
The South Carolina Procurement Code, in Section 11-35-4210, subsection 6, states: 
 

(6) Finality of Decision. A decision pursuant to subsection (4) is final and conclusive, 
unless fraudulent or unless a person adversely affected by the decision requests a further 
administrative review by the Procurement Review Panel pursuant to Section 11-35-
4410(1) within ten days of posting of the decision in accordance with subsection (5). The 
request for review must be directed to the appropriate chief procurement officer, who 
shall forward the request to the panel or to the Procurement Review Panel, and must be in 
writing, setting forth the reasons for disagreement with the decision of the appropriate 
chief procurement officer. The person also may request a hearing before the Procurement 
Review Panel. The appropriate chief procurement officer and an affected governmental 
body shall have the opportunity to participate fully in a later review or appeal, 
administrative or judicial. 

 
------------------------------------------------------------ 

 
Copies of the Panel's decisions and other additional information regarding the protest process is available 
on the internet at the following web site: http://procurement.sc.gov 
 
FILE BY CLOSE OF BUSINESS: Appeals must be filed by 5:00 PM, the close of business. Protest of 
Palmetto Unilect, LLC, Case No. 2004-6 (dismissing as untimely an appeal emailed prior to 5:00 PM but 
not received until after 5:00 PM); Appeal of Pee Dee Regional Transportation Services, et al., Case No. 
2007-1 (dismissing as untimely an appeal faxed to the CPO at 6:59 PM). 
 
FILING FEE: Pursuant to Proviso 111.1 of the 2015 General Appropriations Act, "[r]equests for 
administrative review before the South Carolina Procurement Review Panel shall be accompanied by a 
filing fee of two hundred and fifty dollars ($250.00), payable to the SC Procurement Review Panel. The 
panel is authorized to charge the party requesting an administrative review under the South Carolina Code 
Sections 11-35-4210(6), 11-35-4220(5), 11-35-4230(6) and/or 11-35-4410…Withdrawal of an appeal will 
result in the filing fee being forfeited to the panel. If a party desiring to file an appeal is unable to pay the 
filing fee because of financial hardship, the party shall submit a completed Request for Filing Fee Waiver 
form at the same time the request for review is filed. The Request for Filing Fee Waiver form is attached 
to this Decision. If the filing fee is not waived, the party must pay the filing fee within fifteen days of the 
date of receipt of the order denying waiver of the filing fee. Requests for administrative review will not be 
accepted unless accompanied by the filing fee or a completed Request for Filing Fee Waiver form at the 
time of filing." PLEASE MAKE YOUR CHECK PAYABLE TO THE "SC PROCUREMENT REVIEW 
PANEL." 
 
LEGAL REPRESENTATION: In order to prosecute an appeal before the Panel, business entities 
organized and registered as corporations, limited liability companies, and limited partnerships must be 
represented by a lawyer. Failure to obtain counsel will result in dismissal of your appeal. Protest of 
Lighting Services, Case No. 2002-10 (Proc. Rev. Panel Nov. 6, 2002) and Protest of The Kardon 
Corporation, Case No. 2002-13 (Proc. Rev. Panel Jan. 31, 2003); and Protest of PC&C Enterprises, LLC, 
Case No. 2012-1 (Proc. Rev. Panel April 2, 2012). However, individuals and those operating as an 
individual doing business under a trade name may proceed without counsel, if desired. 
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South Carolina Procurement Review Panel 
Request for Filing Fee Waiver 

1105 Pendleton Street, Suite 209, Columbia, SC 29201 
 
__________________________   ______________________________ 
Name of Requestor     Address 
 
_______________________________  ____________________________________ 
City  State  Zip   Business Phone 
 
 
1. What is your/your company’s monthly income? ______________________________ 
 
2. What are your/your company’s monthly expenses? ______________________________ 
 
3. List any other circumstances which you think affect your/your company’s ability to pay the filing fee:  

 
 
 

 
To the best of my knowledge, the information above is true and accurate. I have made no attempt to 
misrepresent my/my company’s financial condition. I hereby request that the filing fee for requesting 
administrative review be waived. 
 
Sworn to before me this 
_______ day of _______________, 20_______ 
 
______________________________________  ______________________________ 
Notary Public of South Carolina    Requestor/Appellant 
 
My Commission expires: ______________________ 
 
 
For official use only: ________ Fee Waived ________ Waiver Denied 
 
_________________________________________________ 
Chairman or Vice Chairman, SC Procurement Review Panel 
 
This _____ day of ________________, 20_______ 
Columbia, South Carolina 

 
NOTE: If your filing fee request is denied, you will be expected to pay the filing fee within fifteen 
(15) days of the date of receipt of the order denying the waiver. 
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51496 

Proposed Rules 

This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

[REG-113738-12] 

RIN 1545-BK94 

Amendment of Prohibited Payment 
Option Under Single-Employer Defined 
Benefit Plan of Plan Sponsor in 
Bankruptcy; Hearing Cancellation 

AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Cancellation of notice of public 
hearing on proposed rulemaking. 

SUMMARY: This document cancels a 
public hearing on proposed regulations 
under section 411(d)(6) of the Internal 
Revenue Code. The proposed 
regulations provide guidance under the 
anti-cutback rules of section 411(d)(6) of 
the Internal Revenue Code, which 
generally prohibit plan amendments 
eliminating or reducing accrued 
benefits, early retirement benefits, 
retirement-type subsidies, and optional 
forms of benefit under qualified 
retirement plans. 
DATES: The public hearing, originally 
scheduled for August 24, 2012 at 10 
a.m. is cancelled. 
FOR FURTHER INFORMATION CONTACT: 
Oluwafunmilayo Taylor of the 
Publications and Regulations Branch, 
Legal Processing Division, Associate 
Chief Counsel (Procedure and 
Administration) at (202) 622-7180 (not 
a toll-free number). 
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking and a notice of 
public hearing that appeared in the 
Federal Register on Thursday, June 21, 
2012 (77 FR 37349) announced that a 
public hearing was scheduled for 
August 24, 2012, at 10 a.m. in the IRS 
Auditorium, Internal Revenue Building, 
1111 Constitution Avenue NW., 
Washington, DC. The subject of the 
public hearing was under the sections 
411(d)(6) of the Internal Revenue Code. 

The public comment period for these 
regulations expired on August 16, 2012. 
The notice of proposed rulemaking and 
notice of public hearing instructed those 
interested in testifying at the public 
hearing to submit a request to speak and 
an outline of the topics to be addressed. 
The public hearing scheduled for 
August 24, 2012, is cancelled. 

LaNita VanDyke, 
Chief, Publications and Regulations Branch, 
Legal Processing Division, Associate Chief 
Counsel, (Procedure and Administration). 
[FR Doc. 2012-20995 Filed 8-22-12; 4:15 pm] 

BILLING CODE 4830-01-P 

DEPARTMENT OF DEFENSE 

GENERAL SERVICES 
ADMINISTRATION 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

48 CFR Parts 4, 7, 12, 42, and 52 

[FAR Case 2011-020; Docket 2011-0020; 
Sequence 1] 

RIN 9000-AM19 

Federal Acquisition Regulation; Basic 
Safeguarding of Contractor 
Information Systems 

AGENCY: Department of Defense (DoD), 
General Services Administration (GSA}, 
and National Aeronautics and Space 
Administration (NASA). 
ACTION: Proposed rule. 

SUMMARY: DoD, GSA, and NASA are 
proposing Lo amend the Federal 
Acquisition Regulation (FAR) to add a 
new subpart and contract clause for the 
basic safeguarding of contractor 
information systems that contain 
information provided by or generated 
for the Government (other than public 
information) that will be resident on or 
transiting through contractor 
information systems. 
DATES: Interested parties should submit 
written comments to the Regulatory 
Secretariat at one of the addressees 
shown below on or before October 23, 
2012 to be considered in the formation 
of the final rule. 
ADDRESSES: Submit comments in 
response to FAR Case 2011-020 by any 
of the following methods: 

• Regulations.gov: http:// 
www.regulations.gov. Submit comments 

Federal Register 

Vol. 77, No. 165 

Friday, August 24, 2012 

via the Federal eRulemaking portal by 
searching for "FAR Case 2011-020." 
Select the link "Submit a Comment" 
that corresponds with "FAR Case 2011-
020." Follow the instructions provided 
at the "Submit a Comment" screen. 
Please include your name, company 
name (if any), and "FAR Case 2011-
020" on your attached document. 

• Fax: 202-501--4067. 
• Mail: General Services 

Administration, Regulatory Secretariat 
(MVCB), ATTN: Hada Flowers, 1275 
First Street NE., 7th Floor, Washington, 
DC 20417. 

Instructions: Please submit comments 
only and cite FAR Case 2011-020, in all 
correspondence related to this case. All 
comments received will be posted 
without change to http:! I 
www.regulations.gov, including any 
personal and/or business confidential 
information provided. 
FOR FURTHER INFORMATION CONTACT: Ms. 
Patricia Corrigan, Procurement Analyst, 
at 202-208-1963, for clarification of 
content. For information pertaining to 
status or publication schedules, contact 
the Regulatory Secretariat at 202-501-
4755. Please cite FAR Case 2011-020. 
SUPPLEMENTARY INFORMATION: 

I. Background 

The FAR presently does not 
specifically address the safeguarding of 
contractor information systems that 
contain or process information provided 
by or generated for the Government 
(other than public information). DoD 
published an Advance Notice of 
Proposed Rulemaking (ANPR) and 
notice of public meeting in the Federal 
Register at 75 FR 9563 on March 3, 
2010, under Defense Federal 
Acquisition Regulation Supplement 
(DF ARS) Case 2008-D028, Safeguarding 
Unclassified Information. The ANPR 
addressed basic and enhanced 
safeguarding procedures for the 
protection of DoD unclassified 
information. Basic protection measures 
are first-level information technology 
security measures used to deter 
unauthorized disclosure, loss, or 
compromise. The ANPR also addressed 
enhanced information protection 
measures that included requirements for 
encryption and network intrusion 
protection. 

Resulting public comments of the 
DF ARS rule were considered in drafting 
a proposed FAR rule under FAR case 
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2009-030, which focused on the basic 
safeguarding of unclassified 
Government information within 
contractor information systems. The 
Councils agreed to the draft proposed 
FAR rule, but it was not published. On 
June 29, 2011, the contents of FAR case 
2009-030 were rolled into FAR case 
2011-020, which is not limited to a 
single category of Government 
information, e.g., unclassified. 

This proposed FAR rule would add a 
contract clause to address requirements 
for the basic safeguarding of contractor 
information systems that contain or 
process information provided by or 
generated for the Government (other 
than public information). DoD, GSA, 
and NASA concluded that these 
requirements are an extension of the 
requirements, under the Federal 
Information Security Management Act 
(FISMA) of 2002, for Federal agencies to 
provide information security for 
information and information systems 
that support the operations and assets of 
the agency, including those managed by 
contractors. 44 U.S.C. 3544(a)(l)(A)(ii) 
describes Federal agency security 
responsibilities as including 
"information systems used or operated 
by an agency or by a contractor of an 
agency or other organization on behalf 
of an agency." The safeguarding 
measures would not apply to public 
information as defined at 44 U.S.C. 
3502. 

II. Proposed Rule 

The proposed FAR changes would 
add a new subpart al 4.17, Basic 
Safeguarding of Contractor Information 
Systems. The other FAR changes 
include the following: 

• Definitions at FAR 4.1701, for 
"information" derived from the 
Committee on National Security 
Systems Instruction 4009, April 26, 
2010, and "information system" and 
"public information" from 44 U.S.C. 
3502; 

• Applicability at FAR 4.1702, which 
applies the rule to commercial items 
and commercial-off-the-shelf items 
when a contractor's information system 
contains information provided by or 
generated for the Government (other 
than public information) that will be 
resident on or transiting through 
contractor information systems. It also 
may be applied under the simplified 
acquisition threshold when the 
contracting officer determines that 
inclusion of the clause is appropriate. 

• Applicability added to FAR 12.301, 
Solicitation provisions and contract 
clauses for the acquisition of 
commercial items; 

• A clause at FAR 52.204-XX, Basic 
Safeguarding of Contractor Information 
Systems, which requires the contractor 
to provide protective measures to 
information provided by or generated 
for the Government (other than public 
information) that will be resident on or 
transiting through contractor 
information systems in the following 
areas: 

Public computers or Web sites. 
o Transmitting electronic 

information. 
Transmitting voice and fax 

information. 
Physical and electronic barriers. 
Sanitization. 
Intrusion protection. 
Transfer limitations. 

• Conforming changes were made at 
FAR subparts 7.1, Acquisition Plans and 
42.3, Contract Administration Office 
Functions. 

The proposed FAR changes address 
only basic requirements for the 
safeguarding of contractor information 
systems, and may be altered as 
necessary to align with any future 
direction given in response lo ongoing 
efforts led by the National Archives and 
Records Administration in the 
implementation of Executive Order 
13556 of November 4, 2010, "Controlled 
Unclassified Information," published in 
the Federal Register at 75 FR 68675, on 
November 9, 2010. Further, the clause 
prescribed in the proposed rule is not 
intended to implement any other, more 
specific safeguarding requirements, or to 
conflict with any contract clauses or 
requirements that specifically address 
the safeguarding of information or 
information systems. If any restrictions 
or authorizations in this clause are 
inconsistent with a requirement of any 
other clause in a contract, the 
requirement of the other clause shall 
take precedence over the requirement of 
the clause at FAR 52.204-XX. 

There are other pending rules that are 
related to this rule, but this rule does 
not duplicate, overlap, or conflict with 
the other rules. The other FAR rules are 
as follows: 

• FAR Case 2011-001, Organizational 
Conflict of Interest and Contractor 
Access to Nonpublic Information; and 

• FAR Case 2011-010, Sharing Cyber 
Threat Information. 

The status of DF ARS and FAR cases 
can be tracked at http:// 
www.acq.osd.mil/dpap!darsl 
case status.html. 

II. Executive Order 12866 and 13563 

Executive Orders (E.O.s) 12866 and 
13563 direct agencies to assess all costs 
and benefits of available regulatory 
alternatives and, if regulation is 

necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). E.O. 13563 emphasizes the 
importance of quantifying both costs 
and benefits, of reducing costs, of 
harmonizing rules, and of promoting 
flexibility. This is a significant 
regulatory action and, therefore, was 
subject to review under section 6(b) of 
Executive Order 12866, Regulatory 
Planning and Review, dated September 
30, 1993. This rule is not a major rule 
under 5 U.S.C. 804. 

III. Regulatory Flexibility Act 
The change may have a significant 

economic impact on a substantial 
number of small entities within the 
meaning of the Regulatory Flexibility 
Act 5 U.S.C. 601, et seq. The Initial 
Regulatory Flexibility Analysis (IRFA) is 
summarized as follows: 

This action is being implemented to revise 
the Federal Acquisition Regulation (FAR) to 
protect against the compromise of contractor 
computer networks on which information 
provided by or generated for the Government 
(other than public information) that will be 
resident on or transiting through contractor 
information systems. 

The objective of this rule is to improve the 
protection of information provided by or 
generated for the Government (other than 
public information) that will be resident on 
or transiting through contractor information 
systems by employing basic security 
measures, as identified in the clause to 
appropriately protect information provided 
by or generated for the Government (other 
than public information) that will be resident 
on or transiting through contractor 
information systems from unauthorized 
disclosure, loss, or compromise. 

This proposed rule applies to all Federal 
contractors and appropriate subcontractors 
regardless of size or business ownership. The 
resultant cost impact is considered not 
significant, since the first-level protective 
measures (i.e., updated virus protection, the 
latest security software patches, etc.) are 
typically employed as part of the routine 
course of doing business. It is recognized that 
the cost of not using basic information 
technology system protection measures 
would be a significant detriment to 
contractor and Government business, 
resulting in reduced system performance and 
the potential loss of valuable information. It 
is also recognized that prudent business 
practices designed to protect an information 
technology system are typically a common 
part of everyday operations. As a result, the 
benefit of securely receiving and processing 
information provided by or generated for the 
Government (other than public information) 
that will be resident on or transiting through 
contractor information systems offers 
substantial value to contractors and the 
Government by reducing vulnerabilities to 
contractor systems by keeping information 
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provided by or generated for the Government 
(other than public information) that will be 
resident on or transiting through contractor 
information systems safe. 

There are no known significant alternatives 
to the rule that would further minimize any 
economic impact of the rule on small 
entities. 

The Regulatory Secretariat will be 
submitting a copy of the Initial 
Regulatory Flexibility Analysis (IRF A) 
to the Chief Counsel for Advocacy of the 
Small Business Administration. A copy 
of the IRF A may be obtained from the 
Regulatory Secretariat. The Councils 
invite comments from small business 
concerns and other interested parties on 
the expected impact of this rule on 
small entities. 

DoD, GSA, and NASA will also 
consider comments from small entities 
concerning the existing regulations in 
subparts affected by this rule in 
accordance with 5 U.S.C. 610. Interested 
parties must submit such comments 
separately and should cite 5 U.S.C. 610 
(FAR Case 2011-020) in 
correspondence. 

IV. Paperwork Reduction Act 

The proposed rule does not contain 
any information collection requirements 
that require the approval of the Office of 
Management and Budget under the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 

List of Subjects in 48 CFR Parts 4, 7, 12, 
42, and 52 

Government procurement. 

Dated: August 17, 2012. 
Laura Auletta, 
Director, Office of Governmentwide 
Acquisition Policy, Office of Acquisition 
Policy, Office of Governmentwide Policy. 

Therefore, DoD, GSA, and NASA 
propose amending 48 CFR parts 4, 7, 12, 
42, and 52 as set forth below: 

1. The authority citation for 48 CFR 
parts 4, 7, 12, 42, and 52 are revised to 
read as follows: 

Authority: 40 U.S.C. 121(c); 10 U.S.C. 
chapter 137; and 51 U.S.C. 20113. 

PART 4-ADMINISTRATIVE MATTERS 

2. Add Subpart 4.17 to read as 
follows. 

Subpart 4.17-Basic Safeguarding of 
Contractor Information Systems 

Sec. 
4.1700 Scope of subpart. 
4.1701 Definitions. 
4.1702 Applicability. 
4.1703 Solicitation provision and contract 

clause. 

Subpart 4.17-Basic Safeguarding of 
Contractor Information Systems 

4.1700 Scope of subpart. 

This subpart prescribes policies and 
procedures for safeguarding information 
provided by or generated for the 
Government (other than public 
information) that will be resident on or 
transiting through contractor 
information systems. 

4.1701 Definitions. 

As used in this subpart
Information means any 

communication or representation of 
knowledge such as facts, data, or 
opinions in any medium or form, 
including textual, numerical, graphic, 
cartographic, narrative, or audiovisual. 

Information system means a discrete 
set of information resources organized 
for the collection, processing, 
maintenance, use, sharing, 
dissemination, or disposition of 
information (44 U.S.C. 3502). 

Public information means any 
information, regardless of form or 
format, that an agency discloses, 
disseminates, or makes available to the 
public (44 U.S.C. 3502). 

Safeguarding means measures or 
controls that are prescribed to protect 
information. 

4.1702 Applicability. 

This subpart applies to all 
solicitations, contracts (including orders 
and those for commercial items and 
commercially available off-the-shelf 
items), when a contractor's information 
system may contain information 
provided by or generated for the 
Government (other than public 
information). 

4.1703 Solicitation provision and contract 
clause. 

Use the clause at 52.204-XX, Basic 
Safeguarding of Contractor Information 
Systems, in solicitations and contracts 
above the simplified acquisition 
threshold when the contractor or a 
subcontractor at any tier may have 
information residing in or transiting 
through its information system, where 
such information is provided by or 
generated for the Government (other 
than public information). The clause 
may also be used in contracts below the 
simplified acquisition threshold when 
the contracting officer determines that 
inclusion of the clause is appropriate. 

PART 7-ACQUISITION PLANNING 

3. Amend section 7.105 by revising 
paragraph (b)(18) to read as follows. 

7.105 Contents of written acquisition 
plans. 

* * * * * 
(b) * * * 
(18) Security considerations. 
(i) For acquisitions dealing with 

classified matters, discuss how adequate 
security will be established, maintained, 
and monitored (see subpart 4.4). 

(ii) For information technology 
acquisitions, discuss how agency 
information security requirements will 
be met. 

(iii) For acquisitions requiring routine 
contractor physical access to a 
Federally-controlled facility and/ or 
routine access to a Federally controlled 
information system, discuss how agency 
requirements for personal identity 
verification of contractors will be met 
(see subpart 4.13). 

(iv) For acquisitions that may require 
information provided by or generated 
for the Government (other than public 
information) to reside on or transit 
through contractor information systems, 
discuss how this information will be 
protected (see subpart 4.17). 
* * * * * 

PART 12-ACQUISITION OF 
COMMERCIAL ITEMS 

4. Amend section 12.301 by 
redesignating paragraph (d)(2) as 
paragraph (d)(4), and adding a new 
paragraph (d)(2) to read as follows: 

12.301 Solicitation provisions and 
contract clauses for the acquisition of 
commercial items. 

* * * * * 
(d) * * * 
(2) Insert lhe clause at 52.204-XX, 

Basic Safeguarding of Contractor 
Information Systems, in solicitations 
and contracts, as prescribed in 4.1703. 

* * * * * 

PART 42-CONTRACT MANAGEMENT 

5. Amend section 42.302 by 
redesignating paragraphs (a)(21) through 
(a)(71) as paragraphs (a)(22) through 
(a)(72); and adding a new paragraph 
(a)(21) to read as follows. 

42.302 Contract administration functions. 

(a) * * * 
(21) Ensure that the contractor has 

protective measures in place, consistent 
with the requirements of the clause at 
52.204-XX. 

* * * * * 

PART 52-SOLICITATION PROVISIONS 
AND CONTRACT CLAUSES 

6. Add section 52.204-XX to read as 
follows: 
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Federal Register/Vol. 77, No. 165/Friday, August 24, 2012/Proposed Rules 51499 

52.204-XX Basic Safeguarding of 
Contractor Information Systems. 

As prescribed in 4.1703, use the 
following clause: 

Basic Safeguarding of Contractor 
Information Systems (Date] 

(a) Definitions. As used in this clause
C/earing means removal of data from an 

information system, its storage devices, and 
other peripheral devices with storage 
capacity, in such a way that the data may not 
be reconstructed using common system 
capabilities (i.e., through the keyboard); 
however, the data may be reconstructed 
using laboratory methods. 

Compromise moans disclosure of 
information to unauthorized persons, or a 
violation of tho sncuri ty policy of a sys tom 
in which unauthorized intentional or 
unintentional disclosure, modification, 
destruction, or loss of an object may havP. 
occurred. This includes copying the data 
through covert network channels or the 
copying of data to unauthorizP.d media. 

Data means a subset of information in an 
electronic formal that allows il lo be retrieved 
or transmitted. 

Information means any communication or 
representation of knowledge such as facts, 
data. or opinions, in any medium or form, 
including textual. numerical, graphic, 
cartographic, narrative, or audiovisual. 

Information system means a discrete set of 
information resources organized for the 
collection, processing, maintenance, use, 
sharing, dissemination, or disposition of 
information (44 U.S.C. 3502). 

Intrusion means an unauthorized act of 
bypassing the security mechanisms of a 
svstem. 
· Mediu means physical devices or writing 

surfaces including but not limited to 
magnetic tapes, optical disks, magnetic disks, 
large scale integration memory chips, and 
printouts (but nol including display media. 
e.g., a computer monitor, cathode ray tube 
(CRT) or other (transient) visual output) onto 
which information is rncorrlerl, stored, or 
printed within an information system. 

Public information means any information, 
regardless of form or format, that an agency 
discloses, disseminates, or makes available to 
tho public (44 U.S.C. 3502). 

Safeguarding means measures or controls 
that are prescribed to protect information. 

Voice means all oral information regardless 
of transmission protocol. 

(b) Safeguarding requirements and 
procedures. The Contractor shall apply the 
following basic safeguarding requirements to 
protect information provided hy or generated 
for the Government (other than public 
information) which resides on or transits 
through its information systems from 
unauthorizP.d access and disclosure: 

(1) Protecting information on public 
computers or Web sites: Do not process 
information provided by or generated for the 
Government (other than public information) 
on public computers (e.g., those available for 
use by the general public in kiosks, hotel 
business centers) or computers that do not 
have access control. Information provided by 
or generated for the Government (other than 
public information) shall not be posted on 

Web sites that are publicly available or have 
access limited only by domain/Intcrnnt 
Protocol restriction. Such information may be 
posted to web pages lhal control access by 
user ID/password, usm cmtificates, or other 
technical means, and that provide protection 
via use of security technologies. Access 
control may be provirlP.rl by tlrn intranet 
(versns the Web site itself or the application 
it hosts). 

(2) Transmitting electronic information. 
Transmit email, text messages, biogs, and 
similar communications that contain 
information provided by or generated for the 
Government (other than public information), 
using technology and processes that provide 
the best level of security and privacy 
available, given facilities, conditions, and 
environment. 

(3) Transmitting voice and fax information. 
Transmit information provided by or 
generated for the Government (other than 
public information), via voice and fax only 
when tlrn sender has a reasonablA assurance 
that access is limited to authorized 
recipients. 

(4) Physical and electronic barriers. Protect 
information provided by or generated for the 
Government (other than public information), 
by at least mrn physical and mm electronic 
barrier (e.g., locked container or room. login 
and password) when not under direct 
individual control. 

(5) Sanitization. Al a minimum, clear 
information on media that have hnnn used to 
process information provided by or generated 
for the Government (other than public 
information), before external release or 
disposal. Overwriting is an acceptable means 
of clearing media in accordance with 
National Institute of Standards ancl 
Technology 800-88, Guidelines for Media 
Sanitization, at http:! !csrc.nist.gov! 
publications/nistpubs/800-88/NISTSPB00-
88 _revl .pdf. 

(G) Intrusion protoction. Provide al a 
minimum the following protections against 
computer intrusions and data compromise: 

(i) Current and regularly updated malware 
protection services, e.g., anti-virus, anti
spyware. 

(ii) Prompt application or sncurity-rnlevant 
software upgrades, e.g., patches, service
packs, and hot fixes. 

(7) Transfer limitations. Transfer 
information provided by or generated for the 
Government (other than public information), 
only to thosr~ subcontractors that both rnquirn 
the information for purposes of contract 
performance and provide al least the same 
level of security as specified in this clause. 

(c) Subconlracts. The Contractor shall 
include the substance of this clause, 
including this paragraph (c), in all 
subcontracts under this contract that may 
have information residing in or transiting 
through its information system, where such 
is provided by or generated for the 
Government (other than public information). 

(d) Other contractual requirements 
regarding the safeguarding of information. 
This clause addresses basic requirements, 
and is subordinate lo any other contract 
clauses or requirements that specifically 
adrlrnss the safoguarding of information or 
information systems. If any restrictions or 

authorizations in this clause are inconsistm1t 
with a requirement of any other such clause 
in this contract, the requirement of the other 
clause shall take precedence over the 
requirement of this clause. 

[FR Doc. 2012-20881 Filed 8-23-12; 8:45 am] 

BILLING CODE 6820-EP-P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

49 CFR Part 535 

[NHTSA 2012-0126] 

RIN 2127-AK74 

Greenhouse Gas Emissions Standards 
and Fuel Efficiency Standards for 
Medium- and Heavy-Duty Engines and 
Vehicles 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 

ACTION: Denial of petition for 
rulemaking. 

SUMMARY: The National Highway Traffic 
Administration (NHTSA) is denying the 
petition of Plant Oil Powered Diesel 
Fuel Systems, Inc. ("POP Diesel") to 
amend the final rules establishing fuel 
efficiency standards for medium- and 
hcavv-duty vehicles. NHTSA docs not 
believe that POP Diesel has set forth a 
basis for rulemaking. The agency 
disagrees with the petitioner's assertion 
that a failure to specifically consider 
pure vegetable oil, and technology to 
enable its usage, as a feasible technology 
in heavy-duty vehicles, led to the 
adoption of less stringent standards. 
NHTSA also disagrees with POP's 
assertion that the agency failed to 
adequately consider the rebound effect 
in sntting thr, standards. 

FOR FURTHER INFORMATION CONTACT: 

For Non-Legal Issues: James Tamm, 
Office of Rulcmaking, National Highway 
Traffic Safety Administration, 1200 New 
Jersey Ave. SE., Washington, DC 20590, 
Telephone (202) 493-0515. 

For Legal Issues: Lily Smith, Office of 
Chief Counsel, National Highway Traffic 
Safety Administration, 1200 New Jersey 
Ave. SE., Washington, DC 20590, 
Telephone: (202) 366-2992. 

SUPPLEMENTARY INFORMATION: 

I. Background 

On September 15, 2011, NHTSA 
issued a final rule creating fuel 
efficiency standards for medium- and 
heavy-duty vehicles ("heavy-duty rule") 
(76 FR 57106). 
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SERVICE PROVIDER SECURITY ASSESSMENT QUESTIONNAIRE 
 

Instructions: (1) Attach additional pages or documents as appropriate and make sure 
answers cross reference to the questions below. (2) As used in this Questionnaire, the 
phrase “government information” shall have the meaning defined in the clause titled 
“Information Security.” (3) This Questionnaire must be read in conjunction with both of 
the following two clauses (a) Service Provider Security Assessment Questionnaire – 
Required, and (b) Service Provider Security Representation. 

 
1. Describe your policies and procedures that ensure access to government information is limited 

to only those of your employees and contractors who require access to perform your proposed 
services.  

 
 
2. Describe your disaster recovery and business continuity plans. 
 
 
3. What safeguards and practices do you have in place to vet your employees and contractors who 

will have access to government information? 
 
 
4. Describe and explain your security policies and procedures as they relate to your use of your 

contractors and next-tier sub -contractors. 
 
 
5. List any reports or certifications that you have from properly accredited third-parties that 

demonstrate that adequate security controls and assurance requirements are in place to 
adequately provide for the confidentiality, integrity, and availability of the information systems 
used to process, store, transmit, and access all government information. (For example, an 
ISO/IEC 27001 compliance certificate, an AICPA SOC 2 (Type 2) report, or perhaps an AICPA SOC 
3 report (i.e., a SysTrust or WebTrust seal)). For each certification, describe the scope of the 
assessment performed. Will these reports / certifications remain in place for the duration of the 
contract? Will you provide the state with most recent and future versions of the applicable 
compliance certificate / audit report? 

 
 
6. Describe the policies, procedures and practices you have in place to provide for the physical 

security of your data centers and other sites where government information will be hosted, 
accessed or maintained. 

 
 
7. Will government information be encrypted at rest?  Will government information be encrypted 

when transmitted?  Will government information be encrypted during data backups, and on 
backup media? Please elaborate. 
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8. Describe safeguards that are in place to prevent unauthorized use, reuse, distribution, 
transmission, manipulation, copying, modification, access or disclosure of government 
information. 

 
 
9. What controls are in place to detect security breaches? What system and network activity do 

you log? How long do you maintain these audit logs? 
 
 
10. How will government information be managed after contract termination? Will government 

information provided to the Contractor be deleted or destroyed? When will this occur? 
 
 
11. Describe your incident response policies and practices. 
 
 
12. Identify any third party which will host or have access to government information. 
 
Offeror’s response to this questionnaire includes any other information submitted with its offer 
regarding information or data security. 
 
SIGNATURE OF PERSON AUTHORIZED TO REPRESENT THE ACCURACY OF THIS INFORMATION ON BEHALF 
OF CONTRACTOR: 
 
 
 
By:  ____________________________________ 
 (authorized signature) 
 
 
 
Its: ____________________________________ 
 (printed name of person signing above)  
 
 
 
 ____________________________________ 
 (title of person signing above) 
 
 
 
Date: ____________________________________ 
 
 
 
 
 
SPSAQ (JAN 2015) [09-9025-1] 
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[Licensor's name] 
[mm/dd/yyyy to mm/dd/yyyy] 
 
 

SOUTH CAROLINA STANDARD AMENDMENT 
TO 

END USER LICENSE AGREEMENTS 
FOR 

COMMERCIAL OFF-THE-SHELF SOFTWARE 
---- 

SINGLE AGENCY 
 
 
 This Agreement is made the ______ day of ________, 20__ (the "Effective Date") between [Company 
Name], a corporation organized and existing under the laws of [State], and having its principal office at 
[address] (hereinafter referred to as "Licensor") and [Agency Name], an instrumentality of the State of 
South Carolina (hereinafter referred to as “Licensee.” Licensor and Licensee may also be referred to in 
this Agreement collectively as the "Parties."  
 
 IN WITNESS WHEREOF, the Parties hereto have executed this Agreement by their duly authorized 
agents. 
 

 
Solicitation Description:_____________________ 

 
Solicitation No.: ___________________________ 

LICENSOR. 
 
 
 
________________________________________ 
 
By: 
 
Its: 
 

INFORMATION TECHNOLOGY MANAGEMENT 
OFFICE, acting on behalf of Licensee. 
 
 
________________________________________ 
 
By: 
 
Its: 
 

 
 

Recitals 
 
This document is being used in conjunction with a solicitation issued for a government procurement being 
conducted for Licensee; nevertheless, the Parties intend for this document (including any attachments) to 
memorialize a contractual relationship related to but independent of any contractual relationship entered 
into by an award issued pursuant to that solicitation. 
 

Agreement 
 
 For the reasons recited above, and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 
 

Definitions 
 
Agreement means this South Carolina Standard Amendment to End User License Agreements for 
Commercial Off-The-Shelf Software, not including any EULA or other attachments. 
 
Authorized EULA means any EULAs attached as Exhibit "C", but does not include any document 
referenced or incorporated therein unless attached to this Agreement. Licensor warrants that every 
Authorized EULA is an unmodified copy of Licensor's standard form agreement. 
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Distributor means the generic category of entities authorized by Licensor, if any, that participate in the 
distribution chain between Licensor and Licensee, including, but not limited to, value added resellers 
(VARs), original equipment manufacturers (OEMs), distributors, dealers, independent sales organizations 
(ISOs), resellers, and retail outlets.  
 
Distributor Contract means a contract between a Licensee and a Distributor by which Licensee can 
acquire licenses of the Software. Nothing in this agreement constitutes a representation or obligation that 
Licensor has made or will make its Software available through a Distributor. 
 
Documentation means all materials supplied, directly or indirectly, to Licensees by Licensor, by any 
means or media that explain or facilitate the use of the Software, which may include, without limitation, 
any materials that describe the functional, operational, and/or performance capabilities of the Software; 
training materials; user, operator, system administration, technical, support, and other manuals or 
instructions; flow charts, and logic diagrams. Licensor warrants that the Documentation does and will 
continue to accurately describe the functional and operational characteristics of the Software. Licensor 
warrants that the Documentation will be contemporaneously updated to reflect any changes made to the 
Software. 
 
End User License Agreement ("EULA") means any license agreement or other commercial agreement, 
regardless of how designated, pertaining to the right to use any Software, including, but not limited to, any 
such agreement proposed prior to or after execution of this Agreement, and including without limitation 
any such agreement that either is affixed to (e.g., shrinkwrap), imbedded in (e.g., clickwrap), or in any 
way accompanies the Software upon delivery. The term "EULA" does not include this Agreement. The 
term "EULA" does not include any contract awarded by or on behalf of a Licensee as a result of a formal 
solicitation (e.g., invitation for bids or request for proposals) issued by or on behalf of a licensee. The term 
"EULA" does not include a contract to the extent it governs software maintenance as defined in ISO/IEC 
14764:2006.  
 
ITMO means the Information Technology Management Office established by South Carolina Code 
Section 11-35-820, as amended, or its successor in interest. Pursuant to Section 11-35-510 of the South 
Carolina Code of Laws, ITMO is authorized to act as the statutory procurement agent for every South 
Carolina Governmental Body (as defined by S.C. Code Ann. § 11-35-310(18), as amended) covered by 
the South Carolina Consolidated Procurement Code. Consistent with its statutory authority, ITMO is 
acting solely in a representative capacity and on behalf of Licensees. ITMO is not a party to this 
Agreement. Notwithstanding any other provision, ITMO bears no liability for any party's losses arising out 
of or relating in any way to this Agreement. 
 
Ordering and Confirming Documents means those documents exchanged between a Licensee and the 
Licensor to memorialize the number and configuration of licenses ordered and provided, whether 
exchanged directly with Licensor or indirectly through a Distributor. By way of example, ordering 
documents may include a purchase order or other instrument submitted by Licensee, and confirming 
documents may include a software key or license-specific identifying information, an invoice, or another 
document submitted by Licensor. 
 
Prior Agreement means a written agreement that was negotiated, signed using pen and paper, and 
executed by an authorized representative of a Licensee prior to the Effective Date of this Agreement. 
  
Procurement Contract means any contract awarded pursuant to the Solicitation identified above by 
reference to its Solicitation Number and Solicitation Description. 
 
Software means any computer program referenced on Exhibit "B", including any future service packs, 
maintenance updates, patches, fixes, or like modifications to the computer program by whatever name 
provided by Licensor, if any. In addition, Exhibit B excludes any computer program not identified in the 
Procurement Contract. For clarity, Exhibit B excludes all services, including without limitation, so-called 
“software-as-a-service” and “cloud services,” application services, etc., even if included therein. 
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Attachments 

 
Exhibit A – [RESERVED ] 
Exhibit B – Software List 
Exhibit C - Authorized EULAs 
 
1. RELATIONSHIP BETWEEN THIS AGREEMENT AND THE AUTHORIZED EULAs. 
 
 1.1 Agreement to Authorized EULAs. Subject to the provisions of this Agreement, Licensee agrees to 
the terms and conditions of the Authorized EULAs. Any EULA that is not an Authorized EULA is void and 
of no effect. Licensor represents that every EULA applicable to the computer programs referenced on 
Exhibit "B" has been attached to  Exhibit "C" as an Authorized EULA. 
 
 1.2 Primacy of Agreement. The terms of this Agreement shall be given full effect prior to the 
application of any term in the Authorized EULAs. To the extent of any inconsistency or conflict, the terms 
of this Agreement take precedence over any similar terms in any Authorized EULAs. To the extent an 
Authorized EULA provides Licensee with options or rights in addition to or beyond those available under 
this Agreement, nothing in this Agreement is intended to limit Licensee's exercise of such options or 
rights. 
 
 1.3 Entire Agreement. Within the scope of this Agreement, as defined in Paragraph 2, this 
Agreement, Exhibit “B” (the Software List), and the Authorized EULAs constitute the entire agreement 
between the Parties and supersede all other prior or contemporaneous agreements, representations, or 
discussions, whether oral or written. This Agreement and the Authorized EULAs shall apply 
notwithstanding any conflicting or additional provisions in Ordering or Confirming Documents. 
 
2. LIMITED SCOPE OF AGREEMENT. 
 
 2.1 This Agreement and the Authorized EULAs apply only to the use and licensing of Software by 
Licensee. All terms in an Authorized EULA regarding services (other than warranty services) are void. 
 
 2.2 Neither this Agreement nor an Authorized EULA authorize any Licensee to pay any funds directly 
to Licensor. All terms in a EULA regarding pricing, payment, interest, and delivery are void. This 
Agreement and the Authorized EULAs are independent of, and do not form a part of a Procurement 
Contract. Ordering and Confirming Documents may not be issued pursuant to an Authorized EULA, but 
must be issued pursuant to a Procurement Contract. Ordering and Confirming Documents form a part of 
this Agreement and the Authorized EULAs but only to the extent they memorialize the number of, 
configuration of, and prices paid for licenses ordered and provided. Ordering and Confirming Documents 
may not supplement, alter, or modify any provision of this Agreement or an Authorized EULA. 
 
 2.3 Subject to the limits of item 2.1, this Agreement and the Authorized EULAs apply to all licenses of 
Software licensed from Licensor by a Licensee during the term of this Agreement, whether acquired 
directly from Licensor or indirectly through a Distributor.  
 
3. TERM OF AGREEMENT. 
 
 3.1 With regard to the licensure of any particular copy of Software, the terms of this Agreement and 
the Authorized EULAs shall continue to apply to that license notwithstanding the expiration of this 
Agreement. 
 
 3.2 This Agreement shall be in effect for seven years from the Effective Date. Expiration of this 
Agreement does not terminate any particular license of Software. 
  
4. LICENSE GRANT. 
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 4.1 Any rights granted by Licensor to Licensee in an Authorized EULA are in addition to any rights 
granted by this Paragraph 4. Licensor agrees that Licensee shall have the rights that are set forth in items 
4.2, 4.3, 4.4, and 4.5 below. 
 
 4.2 For each license acquired, the Software may be: 
 
  4.2.1 Used or copied for use in or with the computer or computers for which it was acquired, 
including without limitation use at any of Licensee's installations to which such computer or computers 
may be transferred; 
 
  4.2.2 Used or copied for use in or with a backup computer if any computer for which it was acquired 
is inoperative; 
 
  4.2.3 Reproduced for safekeeping (archives) or backup purposes; 
 
  4.2.4 Modified, adapted, or combined with other computer programs or computer data bases; 
however, a Licensee may not reverse engineer, decompile or disassemble the Software except to the 
extent necessary to create interfaces to, or allow inter-operability with, other computer programs or 
computer data bases; 
 
  4.2.5 Disclosed to and used by support service contractors or their subcontractors for the benefit of 
the Licensee, subject to the restrictions set forth in this Agreement; and, 
 
  4.2.6 Used or copied for use in or transferred to a replacement computer. 
 
 4.3 Notwithstanding any other provision, Licensee's fair use rights (17 U.S.C. § 107) are not limited in 
any way. 
 
5. INTELLECTUAL PROPERTY INFRINGEMENT. 
 
 5.1 As used in this Paragraph 5, these terms are defined as follows: "Acquired Item(s)" means the 
rights, Software, or services, if any, furnished under this Agreement or any Authorized EULA. “Affiliate” 
means any business connected with or related to Licensor. "Indemnitee" means Licensee, its 
instrumentalities, agencies, departments, boards, political subdivisions and all their respective officers, 
agents and employees. "IP Right(s)" means a copyright, patent, trademark, trade secret, or any other 
proprietary right. 
 
 5.2 In the event of any claim by any third party against an Indemnitee asserting or involving an IP 
Right which concerns any Acquired Item(s), Licensor shall defend Indemnitee, at its expense, against all 
actions, proceedings or claims of any nature and shall, without limitation, indemnify Indemnitee for and 
against any loss, cost, expense, attorneys' fees and expenses (including inside counsel), or liability, 
resulting from or related to such claim, whether or not such claim is successful. 
 
 5.3 Indemnitee must notify Licensor in writing within a reasonable period of time after Indemnitee first 
receives written notice of any such claim or action. Indemnitee's failure to provide or delay in providing 
such notice will relieve Licensor of its obligations under this Paragraph 5 only if and to the extent that 
such delay or failure materially prejudices Licensor's ability to defend such claim. Indemnitee must 
reasonably cooperate with Licensor's defense of such claims or suits and, subject to Title 1, Chapter 7 of 
the South Carolina Code of Laws, allow Licensor sole control of the defense, so long as the defense is 
diligently and capably prosecuted. Licensee may participate in Licensor’s defense of any action. Except 
for an injunction limited to requiring the cessation of use of an Acquired Item that is the subject of a claim, 
Licensor may not, without Licensee’s prior written consent, settle, compromise, or consent to the entry of 
any judgment in any such commenced or threatened claim or action unless such settlement, compromise 
or consent (i) includes an unconditional release of Indemnitee from all liability related to such commenced 
or threatened claim or action, and (ii) is solely monetary in nature and does not include a statement as to, 
or an admission of fault, culpability or failure to act by or on behalf of, an Indemnitee or otherwise 
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adversely affect an Indemnitee. Licensee's consent is necessary for any settlement that requires 
Licensee to part with any right or make any payment or subjects Licensee to any injunction, except for an 
injunction requiring cessation of use of an Acquired Item that is the subject of the claim. 
 
 5.4 In the event an injunction, order, or agreement shall be obtained against Licensee's use of any 
Acquired Item, Licensor shall, without in any way limiting its other obligations under this Agreement and at 
its sole expense: (a) use good faith, diligent efforts to procure for Licensee the right to continue to use, 
and to have used, the Acquired Item, and if such remedy is commercially impracticable, to then (b) 
replace or modify the Acquired Item so that it becomes non-infringing but only if the modification or 
replacement does not materially adversely affect the functionality of the Acquired Item or its use by 
Licensee. In the event that both of these remedies are commercially impracticable, Licensor may require 
that Licensee stop using the Acquired Item, refund to Licensee an amount equal to all money paid by 
Licensee therefore, and take all steps necessary to have any Indemnitees released from any further 
liability. 
 
 5.5 Licensor's obligations under this Paragraph 5 do not apply to a claim to the extent (a) that the 
claim is caused by a modification of Software made by Licensee; (b) that the claim is caused by 
Licensee’s use of a superseded release of Software if the infringement would have been avoided by 
Licensee's timely implementation of an update or upgrade previously provided to Licensee, but only if 
such update or upgrade (1) was provided by Licensor at no cost or as part of either maintenance or a 
previous purchase by Licensee, and (2) does not materially adversely affect the functionality of the 
Acquired Item or its use by Licensee; (c) that the claim is caused by Licensee combining the Software 
with another computer program or hardware unless such combinations are recommended by the 
Documentation or otherwise suggested by Licensor or its Affiliates; (d) that the claim is caused by 
Licensee reverse engineering, decompiling, or disassembling Software; (e) that the claim arises from 
Licensee's use of any Software that is open source or freeware, but only if the open source or freeware is 
not incorporated or combined by Licensor in Software provided by Licensor; (f) that the claim is caused 
(1) by modifications made to the Software by Licensor or its Affiliates in accordance with a detailed, exact 
statement of specifications furnished by Licensee unless Licensor or its Affiliates knew or should have 
known that compliance with the Licensee's specifications would infringe an IP right, or (2) by compliance 
by Licensor or its Affiliates with specifications furnished by Licensee if Licensee knowingly relied on a 
third party's product to develop the specifications provided to Licensor or its Affiliates and failed to identify 
such product to Licensor. 
 
 5.6 Notwithstanding any other provision, Licensor's obligations pursuant to this Paragraph 5 are 
without any limitation whatsoever. Licensor's obligations under this clause shall survive the termination, 
cancellation, rejection, or expiration of this Agreement. 
 
 5.7 Paragraph 5 states Licensee's exclusive remedy for third party damages claims asserting a 
violation or infringement of the third party's intellectual property rights. 
 
6. LIMITATION OF RECOVERY. 
 
 6.1 Limitation of Damages – Licensor. Except as provided in Paragraph 5 (Intellectual Property 
Infringement), Paragraph 7.1 (Right to Audit; Misuse of Data), and Paragraph 14.22 (Privacy), Licensor’s 
liability for damages, if any, for any cause whatsoever, and regardless of the form of action, shall in no 
event exceed an amount equal to twice the cumulative fees paid or payable by Licensee to license the 
Software. The foregoing limitation applies to the exclusion of any other limitation or exclusion of the 
remedies available against Licensor, the liability of Licensor, or the damages recoverable from Licensor. 
 
 6.2 Limitation of Damages - Licensee. Except as provided in Paragraph 7.2 (Audit Remedy; 
Exclusivity), Licensee’s liability for damages, if any, for any cause whatsoever, and regardless of the form 
of action, shall in no event exceed an amount equal to twice the cumulative fees paid or payable by 
Licensee to license Software. Licensee’s total liability for any obligation arising under any clause imposing 
any duty of confidentiality or non-disclosure shall not exceed an amount equal to fifty thousand dollars. 
The foregoing limitations do not apply to a loss incurred by Licensor to the extent the loss results because 
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Licensee has created a derivative work from, reverse assembled, reverse compiled, or otherwise reduced 
to human readable form the Software without Licensor's prior written consent. Nothing herein shall be 
construed to waive any clause regarding the availability or appropriation of funds, sovereign immunity, or 
any other immunity, restriction, or limitation on recovery provided by law. 
 
7. AUDIT. 
 
 7.1 Right to Audit; Misuse of Data. Licensor has the right to audit Licensee at Licensor's expense.  
Licensor shall conduct an audit and use the information obtained in an audit only to enforce Licensor's 
rights under, and to determine whether Licensee is in compliance with, the terms of this Agreement and 
any Authorized EULAs. Any audit will be subject to a confidentiality obligation and will take place upon not 
fewer than 30 days notice, during Licensee's normal business hours, and in a manner that does not 
interfere unreasonably with Licensee's operations. Licensor's sole audit right regarding Licensee is 
provided by this Paragraph 7. Notwithstanding any other provision, Licensor's liability for intentional 
breach of its obligation regarding the use of information obtained in an audit is without any limitation 
whatsoever. 
 
 7.2 Audit Remedy; Exclusivity. If an audit reveals or Licensor otherwise discovers unlicensed use of 
Software by Licensee, Licensee shall either (a) promptly order and pay for sufficient licenses to permit all 
Software usage discovered and pay Licensor the difference between (i) the license fees that Licensee 
should have paid for such Software, based upon actual usage, and (ii) the actual license fees that 
Licensee paid for the software, based upon the actual usage level for which such Software was licensed, 
or (b) immediately terminate any unlicensed use of Software and pay any applicable license fees for any 
noncompliance discovered. If a Distributor Contract exists, Licensee may order licenses from, and pay 
license fees to, a Distributor at a price established by a Distributor Contract. If Licensee's unlicensed use 
of the Software would be within the scope of license rights granted by this Agreement and the Authorized 
EULAs but for Licensee's failure to acquire an adequate number of licenses or an available license, 
Licensor's exclusive remedy for the unlicensed use shall be the remedy provided by this item 7.2. If 
Licensee fails to execute either option within a reasonable time, the foregoing remedy will not be 
considered exclusive. 
  
 7.3 Licensor's right to conduct an audit is limited by any applicable statutory or regulatory limitations 
on access to public records. 
 
8. LICENSEE'S RECORDS. For each license of Software acquired pursuant to this Agreement, 
Licensee agrees to retain records of that license for one year beyond the duration of that license, 
provided that Licensee has no obligation to retain records of a license beyond one year after Licensee 
ceases to retain a copy of the Software to which a license applies. Licensor may access Licensee's 
records as provided in the South Carolina Freedom of Information Act and any other applicable law. 
Except as stated in this Agreement, Licensor agrees that Licensee has no obligation to retain any 
records. 
 
9. CONFIDENTIALITY & NONDISCLOSURE. This Agreement and the Authorized EULAs are subject to 
public disclosure. All provisions of an Authorized EULA regarding confidentiality or nondisclosure are 
subject to the South Carolina Freedom of Information Act and other applicable laws. Any duty of 
confidentiality or nondisclosure established by an Authorized EULA applies only to Software and 
Documentation that has been conspicuously marked with the words confidential, proprietary, or trade 
secret. 
 
10. TERMINATION. Licensor may not terminate either this Agreement or the Authorized EULAs in the 
absence of a breach by Licensee that would, under the common law, be material. Any termination by 
Licensor must be preceded by adequate notice and opportunity to cure. If Licensor exercises any 
termination rights under any Authorized EULA, Licensee may, in addition to any rights provided in the 
Authorized EULAs, continue using software pursuant to this Agreement and the Authorized EULAs for a 
period of six months in order to allow Licensee to convert from the use of Software, unless Licensee has 
violated the restrictions in paragraph 4.2.4. During the conversion period, and to the extent applicable 
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Licensee shall pay any applicable, previously unpaid license fees at the price last available from Licensor 
to Licensee prior to termination or, at Licensee's option, at the price established by an applicable 
Distributor Contract, if any.  
 
11. WARRANTIES. The warranties provided in this Paragraph 11 are in addition to any other 
warranties provided in the Authorized EULAs. Licensor warrants (a) that every item of Software, without 
unauthorized modification, will perform substantially in accordance with the Documentation applicable to 
the Software for a period of 365 days from the date the item of Software is installed by Licensee, (b) that 
Licensor has all necessary right and authority to license the Software and to grant the licenses provided 
hereunder, and  (c) that there is currently no actual or threatened legal action against Licensor by any 
third party based on an alleged violation of an intellectual or proprietary property right that has not been 
disclosed to ITMO and that could adversely affect Licensor's ability to license the use of the Software. 
Licensor agrees that it will not electronically repossess, trigger any lock, or use any device capable of 
halting operations or erasing or altering data or programs with regard to any Software that it has licensed 
to Licensee. 
 
12. BANKRUPTCY. 
 
 12.1 Notice of Insolvency. Licensor shall provide ITMO and Licensee with written notice immediately 
upon the filing by Licensor of a petition in bankruptcy or insolvency or upon any other proceeding or 
action by or against Licensor under the relevant law on insolvency or bankruptcy, or after the making by 
Licensor of any assignment or attempted assignment for the benefit of creditors or upon or after the 
institution of any proceedings for the liquidation or winding up of Licensor's business or for the termination 
of its corporate charter. 
 
 12.2 Rejection of Executory License. The Parties agree that the Software is "intellectual property" as 
defined in Section § 101(35A) of the U.S. Bankruptcy Code. Upon the filing by Licensor of a petition in 
bankruptcy or insolvency or upon any other proceeding or action by or against the Licensor under the 
relevant law on insolvency or bankruptcy, this Agreement and the Authorized EULAs shall be governed 
by Section 365(n) of the U.S. Bankruptcy Code. If any person seeks to reject this Agreement or the 
Authorized EULAs pursuant to bankruptcy law, Licensee shall have the option of using the Software for 
either the original term of the Authorized EULAs or a period of five years after rejection is requested. 
 
13. RIGHTS TO SOFTWARE OR DATABASE DEVELOPED BY LICENSEE. Nothing in this Agreement 
or any Authorized EULA shall be construed to give Licensor any rights with regard to computer programs 
developed by Licensee, regardless of whether or not such programs are connected to or embedded in 
Software or are functionally similar, in whole or part, to Software. Nothing in this paragraph grants a 
Licensee any rights to Licensor's intellectual property or to any derivative works. 
 
14. GENERAL 
 
 14.1 Choice of Law & Choice of Forum. Both the rights and obligations of the Parties and this 
Agreement and any EULA, as well as any dispute, claim, or controversy arising out of or relating to this 
Agreement or any EULA, shall, in all respects, be established, interpreted, construed, enforced and 
governed by and under the laws of the State of South Carolina, without regard to any provision governing 
conflicts of law. All disputes, claims, or controversies arising out of or in any way relating to this 
Agreement or any EULA shall be resolved exclusively by the appropriate Chief Procurement Officer in 
accordance with Title 11, Chapter 35, Article 17 of the South Carolina Code of Laws, or in the absence of 
jurisdiction, only in the Court of Common Pleas for, or a federal court located in, Richland County, State 
of South Carolina. 
 
 14.2 Sovereign Immunity. Title 11, Chapter 35, Article 17 constitutes a limited statutory waiver of 
sovereign immunity. Notwithstanding paragraph 14.1, Licensor agrees that neither this Agreement, any 
Authorized EULAs, nor any act by either ITMO or Licensee regarding this Agreement or any EULA is a 
waiver of either their sovereign immunity or their immunity under the Eleventh Amendment of the United 
States Constitution. 
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 14.3 Subject to Applicable Law. This Agreement is entered into pursuant to the South Carolina 
Consolidated Procurement Code (Title 11, Chapter 35 of the South Carolina Code of Laws.) As a public 
entity, all of Licensee's obligations are subject to any applicable laws. 
 
 14.4 Alternative Dispute Resolution. No method of mandatory alternative dispute resolution shall apply 
to any dispute, claim, or controversy arising out of or relating to this Agreement or the Authorized EULAs. 
 
 14.5 CISG / UCITA. Neither the UN Convention on the International Sale of Goods nor the Uniform 
Computer Information Transactions Act (nor any non-uniform version) shall apply to this Agreement or the 
Authorized EULAs. 
 
 14.6 ITMO Participation In Contract Disputes. Consistent with its statutory authority, ITMO is acting 
solely in a representative capacity and on behalf of Licensees. Accordingly, ITMO is not a party to this 
Agreement and need not be joined as a party to any dispute that may arise out of this Agreement. With 
regard to this Agreement, the officers, agents and employees of ITMO are acting solely in their official 
capacity and need not be joined as a party to any dispute that may arise out of this Agreement.  
 
 14.7 Notices. In addition to any other obligations the parties may have regarding notice, all notices or 
other communications regarding termination, material breach, modification, or audit of this 
Agreement, an Authorized EULA, or a license covered by either shall be copied to ITMO at the 
following address. 
 
Information Technology Management Office 
Procurement Services Division  
State Budget & Control Board 
1201 Main Street, Suite 600 
Columbia, SC 29201 
 
 14.8 Third Party Beneficiary. This Agreement and the Authorized EULAs are made solely and 
specifically among and for the benefit of the Parties hereto, and their respective successors and assigns, 
and no other person will have any rights, interest, or claims hereunder or be entitled to any benefits under 
or on account of this Agreement or the Authorized EULAs as a third party beneficiary or otherwise. 
 
 14.9 Assignment. Except as set forth below, neither party may assign or transfer this Agreement, the 
Authorized EULAs, or any rights regarding either, without the prior written consent of ITMO. Reference 
S.C. Code Ann. Regs § 19-445.2180. Such consent shall not be unreasonably withheld. Any attempted 
assignment, delegation or transfer in derogation of this Paragraph shall be null and void.  
 
  14.9.1 This Agreement and the Authorized EULAs, and any rights regarding either, may be assigned 
to an affiliates of the Licensor, or to successors-in-interest of substantially all the assets of the Licensor, if 
the assignee expressly assumes the Licensor's obligations under the assigned agreement. Licensor must 
give Licensee reasonable prior notice of any assignment. As used in this item, affiliate means a legal 
entity that controls, is controlled by, or is under common control with Licensor. 
 
  14.9.2  If Licensee is reorganized such that certain operations or functions are transferred from 
Licensee to a different public procurement unit, then in connection with such reorganization, a Licensee 
may, upon written notice to Licensor, transfer licenses to another public procurement unit provided that 
the transferee is performing some substantially similar business and/or operational functions as the 
original Licensee. Both entities shall execute such paperwork as Licensor may reasonably require. 
 
 14.10 Interpretation. Any question of interpretation or construction shall not be resolved by any rule 
providing for interpretation or construction against the party who causes the uncertainty to exist or against 
the drafters of this Agreement. 
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 14.11 Headings. The headings contained in this Agreement are for the purposes of convenience 
only and are not intended to define or limit the contents of this Agreement. 
 
 14.12 Publicity. Licensor agrees not to refer to Licensees in such a manner as to state or imply that 
either Licensor or its Software is endorsed or preferred by Licensee, the State of South Carolina, or any 
unit of either.  The foregoing shall not prohibit the Licensor from identifying a Licensee as a customer in a 
customer list.  
 
 14.13 Relationship Among Public Entities. Each Licensee's obligations and liabilities are 
independent of every other Licensee's obligations and liabilities. Termination of one Licensee does not 
constitute grounds for termination of a different Licensee. 
 
 14.14 Language of Agreement & Notices. The language of this Agreement is English. If translated 
into another language, this English version of the Agreement shall be controlling. All notices required or 
permitted to be given hereunder shall be written in the English language. 
 
 14.15 Survival of Obligations. The Parties' rights and obligations which, by their nature, would 
continue beyond the termination, cancellation, rejection, or expiration of this Agreement shall survive such 
termination, cancellation, rejection, or expiration, including, but not limited to, the rights and obligations 
created by the following clauses: Intellectual Property Infringement, Limitation of Recovery, Audit, 
Bankruptcy, and General.  
 
 14.16 Waiver & Modification. No waiver of any default by either party shall act as a waiver of a 
subsequent or different default. The provisions of this Agreement and the Authorized EULAs may not be 
modified or waived except by another agreement in writing executed by an authorized representative of 
Licensee and an authorized representative of Licensor. 
 
 14.17 Anti-Indemnification & Anti-Representation. Any provision in the Authorized EULAs is void to 
the extent it imposes an obligation upon ITMO or a Licensee that would properly be characterized as an 
indemnity. Licensee makes no representations or warranties to Licensor, and any language to the 
contrary is void. 
 
 14.18 Statute of Limitations. Any provision in the Authorized EULAs is void to the extent that it 
modifies the statute of limitations or alters the time period within which an action must be brought. 
 
 14.19 Non-appropriations. Payment and performance obligations for succeeding fiscal periods shall 
be subject to the availability and appropriation of funds therefore. When funds are not appropriated or 
otherwise made available to support continuation of performance in a subsequent fiscal period, the 
contract shall be cancelled. 
 
 14.20 Attorneys' Fees. Except as otherwise provided in this Agreement, each party waives any claim 
it may have to recover attorneys' fees from any other party.  
 
 14.21 Users. A Licensee has no liability for any acts or omissions of any person that Licensee allows 
to use the Software, unless such acts or omissions are within the scope of that person's employment or 
have been properly authorized by Licensee. 
 
 14.22 Privacy. As used in this paragraph, the term 'data' means any information regarding any 
person or entity other than a Licensee that is gathered or acquired as a result of the Software licensed by 
Licensee being used. Except to the extent fully disclosed in writing (e.g., a privacy policy or the 
Documentation) prior to execution of this Agreement, Licensor represents that Software will not provide 
any entity other than Licensor with any data. Notwithstanding anything to the contrary, Licensor agrees (i) 
not to use or retain data for any purpose other than performing this contract, except to the extent that 
using or retaining state data is incidental to contract administration, such as financial, administrative, cost 
or pricing, and (ii) not to sell, trade, or release data. Upon request, Licensor shall provide written 
confirmation of compliance with this clause. Licensor agrees that Licensee has no adequate remedy at 
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law for a violation of Licensor's obligations under this paragraph. Notwithstanding any other provision, 
Licensor's liability for breach of its obligation under this paragraph is without any limitation whatsoever. 
[09-9030-1] 
 

--- end of Piggyback --- 
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EXHIBIT B 
SOFTWARE LIST 
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  Name of Software Product Name of Software Product’s Licensor Contractor licenses  or sublicenses Software 
Product directly to State 

Contractor "resells" or distributes Software 
Product 

1     
2     
3     
4     
5     
6     
7     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
[09-9035-1] 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
 



Page 32 of 32 
 

46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Page 1 of 32 
 

American Bar Association 

Section of State and Local Government Law 

 

2016 Spring Meeting 

 

Negotiating the Contract – What Can Be Changed – a Florida 

Perspective? 
 

 

 

 

 

 

 

 

 

Andrew E. Schwartz  

Joseph M. Goldstein 

Attorney at Law 

Shutts & Bowen LLP 

Ft. Lauderdale, FL 

 

 

 

April 7-10, 2016 

Intercontinental Hotel 

San Juan, PR 

 



Page 2 of 32 
 

Andrew E. Schwartz 

Andrew Schwartz is an attorney in Shutts & Bowen’s Government Law and 
Litigation Practice Groups, in the Fort Lauderdale office, and focuses on 
government contracts and commercial litigation.  Andrew represents businesses 
contracting with all levels of government, and has experience in the procurement 
process from preparing proposals to negotiating renewal options. Andrew has 
represented protestors and intervenors in GAO bid protests, SBA size protests and 
appeals, and state and local bid protests. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 3 of 32 
 

Contents 

Perspective .......................................................................................................................................4 

Invitation for Bids ............................................................................................................................5 

Request for Proposals ......................................................................................................................7 

Invitation to Negotiate ...................................................................................................................10 

Mandatory Clauses for Florida Contracts ......................................................................................15 

 Form PUR 1001 .................................................................................................................16 

 Form PUR 1000 .................................................................................................................23 

 

 



Page 4 of 32 
 

Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  



Page 8 of 32 
 

Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 



Page 22 of 32 
 

commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 



Page 9 of 32 
 

negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 



Page 23 of 32 
 

consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 



Page 11 of 32 
 

Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 



Page 25 of 32 
 

documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 



Page 31 of 32 
 

for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 



Page 10 of 32 
 

writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 



Page 11 of 32 
 

Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 



Page 23 of 32 
 

consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 



Page 7 of 32 
 

were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
 



Page 32 of 32 
 

46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
 



Page 32 of 32 
 

46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 



Page 5 of 32 
 

Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  



Page 8 of 32 
 

Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
 



Page 28 of 32 
 

Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 



Page 26 of 32 
 

to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 

 

 

 

 

 

 

 

 

 



Page 12 of 32 
 

 

State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
 



Page 21 of 32 
 

4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 



Page 10 of 32 
 

writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  



Page 8 of 32 
 

Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 

 

 

 

 

 

 

 

 

 



Page 12 of 32 
 

 

State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 



Page 22 of 32 
 

commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 



Page 17 of 32 
 

omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 



Page 26 of 32 
 

to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 



Page 6 of 32 
 

Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 



Page 30 of 32 
 

Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 



Page 6 of 32 
 

Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 



Page 7 of 32 
 

were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 



Page 31 of 32 
 

for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Andrew E. Schwartz 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 



Page 20 of 32 
 

41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
 



Page 21 of 32 
 

4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Page 1 of 32 
 

American Bar Association 

Section of State and Local Government Law 

 

2016 Spring Meeting 

 

Negotiating the Contract – What Can Be Changed – a Florida 

Perspective? 
 

 

 

 

 

 

 

 

 

Andrew E. Schwartz  

Joseph M. Goldstein 

Attorney at Law 

Shutts & Bowen LLP 

Ft. Lauderdale, FL 

 

 

 

April 7-10, 2016 

Intercontinental Hotel 

San Juan, PR 

 



Page 2 of 32 
 

Andrew E. Schwartz 

Andrew Schwartz is an attorney in Shutts & Bowen’s Government Law and 
Litigation Practice Groups, in the Fort Lauderdale office, and focuses on 
government contracts and commercial litigation.  Andrew represents businesses 
contracting with all levels of government, and has experience in the procurement 
process from preparing proposals to negotiating renewal options. Andrew has 
represented protestors and intervenors in GAO bid protests, SBA size protests and 
appeals, and state and local bid protests. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 3 of 32 
 

Contents 

Perspective .......................................................................................................................................4 

Invitation for Bids ............................................................................................................................5 

Request for Proposals ......................................................................................................................7 

Invitation to Negotiate ...................................................................................................................10 

Mandatory Clauses for Florida Contracts ......................................................................................15 

 Form PUR 1001 .................................................................................................................16 

 Form PUR 1000 .................................................................................................................23 

 

 



Page 4 of 32 
 

Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 



Page 27 of 32 
 

suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 



Page 9 of 32 
 

negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 



Page 20 of 32 
 

41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 



Page 25 of 32 
 

documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
 



Page 28 of 32 
 

Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 



Page 30 of 32 
 

Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Page 1 of 32 
 

American Bar Association 

Section of State and Local Government Law 

 

2016 Spring Meeting 

 

Negotiating the Contract – What Can Be Changed – a Florida 

Perspective? 
 

 

 

 

 

 

 

 

 

Andrew E. Schwartz  

Joseph M. Goldstein 

Attorney at Law 

Shutts & Bowen LLP 

Ft. Lauderdale, FL 

 

 

 

April 7-10, 2016 

Intercontinental Hotel 

San Juan, PR 

 



Page 2 of 32 
 

Andrew E. Schwartz 

Andrew Schwartz is an attorney in Shutts & Bowen’s Government Law and 
Litigation Practice Groups, in the Fort Lauderdale office, and focuses on 
government contracts and commercial litigation.  Andrew represents businesses 
contracting with all levels of government, and has experience in the procurement 
process from preparing proposals to negotiating renewal options. Andrew has 
represented protestors and intervenors in GAO bid protests, SBA size protests and 
appeals, and state and local bid protests. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Page 3 of 32 
 

Contents 

Perspective .......................................................................................................................................4 

Invitation for Bids ............................................................................................................................5 

Request for Proposals ......................................................................................................................7 

Invitation to Negotiate ...................................................................................................................10 

Mandatory Clauses for Florida Contracts ......................................................................................15 

 Form PUR 1001 .................................................................................................................16 

 Form PUR 1000 .................................................................................................................23 

 

 



Page 4 of 32 
 

Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 



Page 5 of 32 
 

Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 



Page 10 of 32 
 

writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 



Page 5 of 32 
 

Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 



Page 17 of 32 
 

omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 



Page 23 of 32 
 

consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  



Page 8 of 32 
 

Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 



Page 23 of 32 
 

consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 



Page 31 of 32 
 

for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 
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1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 



Page 27 of 32 
 

suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 



Page 31 of 32 
 

for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 



Page 20 of 32 
 

41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 



Page 31 of 32 
 

for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 



Page 26 of 32 
 

to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 



Page 30 of 32 
 

Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 



Page 9 of 32 
 

negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 



Page 25 of 32 
 

documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 



Page 16 of 32 
 

demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 



Page 20 of 32 
 

41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 
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State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 
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commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 
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processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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Perspective 

This paper takes a look at the different procurement process used by state and local 
governments, with an emphasis on Florida, and the level of negotiations which may occur 
between an offeror and an agency. There are two main lessons to be derived from the case law. 
First, the negotiations may not result in the award of a contract for goods and services that are 
fundamentally difference in type or scope than what is called for in the solicitation. Second, in 
general, the agency may not use the procurement process as an informal ranking tool and enter 
into a contract with terms and conditions that are fundamentally more favorable to the contractor 
than what it originally proposed. However, as explained below, Florida has created a 
procurement methodology known as the Invitation to Negotiate which does seem to have the 
effect of allowing the agency to use the procurement process as an informal ranking tool. 
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Invitation for Bids 

The or invitation for bids (“IFB”), or Invitation to Bid (“ITB”) in Florida, is the most 
basic and common form of competitive public procurement.1 It is used when the government 
knows exactly what it wants, and can draw up detailed specifications defining the good or 
service sought.2 A bid submitted in response to an IFB is evaluated for three things: (1) the 
“responsibility” of an offeror; (2) the “responsiveness” of the offeror; and (3) the offeror’s price. 

When an IFB is used, the award automatically goes to the lowest priced responsive and 
responsible offeror. Many jurisdictions have officially made sealed bidding the preferred method 
of procurement, and only allow the use of other methods for good cause, such as an inability to 
draft sufficiently precise specifications. There are two reasons why sealed bidding is preferred.  
First, it is the most objective (or “fairest”) method for evaluating offers – the good or service 
proposed either does or does not meet the solicitation’s clearly defined requirements. Second, it 
insures the lowest possible price. These make sealed bidding the “best” possible method for 
taxpayers and bidders. 

It is imperative that that no negotiations occur between the offeror and the agency when 
an IFB is used. The offeror must provide the exact thing proposed in its offer, at that exact price. 
While some local agencies have discretion to allow corrections to non-discretionary clerical 
errors in bids, this practice can cause complications. For example, in Sprinklermatic Fire 

Protection Systems, Inc., IFB T1099318B1, Broward County, Florida, August 23, 2013, the low 
bidder was given an opportunity to correct what it claimed was a clerical error in the price it gave 
for a line item for 55-gallon drums for flame retardant chemicals. The county allowed the low 
bidder an opportunity to provide invoices from its supplier which showed that, prior to the 
submission of bids, the supplier had only charged the bidder $722.00 or less per 55-gallon drum. 
While the low bidder provided the county what initially appeared to be just such an invoice from 
the supplier, a protestor was able to establish that the low bidder had had the supplier create a 
back-dated document for the purposes of making it looking like low bidder had been able to 
purchase the 55-gallon drums for only $722.00. The low bidder was found to be non-responsible 
and was disqualified from three separate and severable contracts that it had been awarded under 
the IFB.  

                                                 
1 The IFB is sometimes referred to as “sealed bidding” or “hard bidding”. 

2 See, e.g., § 287.057(1)(a), Fla. Stat.; Code of Maryland Regulations (“COMAR”) 21.05.02.01-.02; New York State 
Procurement Guidelines § IV.A (“NYSPG”); 10 U.S.C. § 2304(a)(2); 62 Pa. Cons. Stat.§ 512; S.C. Code § 11-35-
1510. 
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Requests for Proposals 

The request for proposals (“RFP”) is more complicated and nuanced than an IFB. The 
RFP process is used when the government has a general idea of the goods and services required, 
but cannot develop the entire specific special conditions and specifications that could be used in 
an IFB. Contracts are awarded pursuant to RFP’s using one of two general methodologies.3  

The first methodology is to award the contract to the lowest priced technically acceptable 
(“LPTA”) offeror. An LPTA procurement is similar to an IFB in that the award automatically 
goes to the lowest priced offeror whose proposal has been determined to meet the agency’s 
stated needs. The second methodology is known as “best value,” and requires the agency to 
award the contract to the offeror whose proposal offers the best value to the government, price 
and other factors considered. Whereas consideration of a response to an IFB is controlled by 
cost, consideration of a best value is controlled by technical excellence and cost.  The goal of a 
best value procurement is to get the best “bang for the buck.” The request for proposals should 
disclose the relative importance of price and the other evaluation factors. 

Unlike an IFB, RFPs can allow for the negotiation of contract terms that vary from the 
proposals submitted by offerors. However, there are limits to how much the terms of a contract 
can be negotiated under an RFP.  A review of case law from across the country reveals that there 
are a few basic fact patterns that show the limitations on the ability to negotiate terms. 

In Fla. Dep’t of Lottery v. Gtech Corp., 816 So. 2d 648 (Fla. 1st DCA 2001) the RFP 
specifically stated:  

If the Secretary determines that the proposals under this RFP are 
the best method of obtaining the desired gaming system and 
services, the Secretary shall negotiate a contract with the most 
highly qualified respondent. Should the Secretary be unable to 
negotiate with the respondent the conditions in price that the 
Lottery deems to be fair, competitive, and reasonable, negotiations 
with that respondent shall be terminated? The Secretary shall then 
undertake negotiations with the second most qualified respondent. 
Should the Lottery be unable to negotiate a satisfactory contract 
with that firm, additional firms may be selected to participate in 
this negotiation process or negotiations may be reinstated 
following the original order of priority. Negotiations shall continue 
until an agreement is reached or all proposals are rejected. The 
Lottery reserves the right to reject all proposals at any time during 
negotiations. 

Gtech Corp., 816 So. 2d at 651. The government ranked AWI number one and entered into 
negotations. The final contract was on terms more financially favorable to AWI than the 
proposal that had been submitted and ranked number one.  The agency argued that its actions 

                                                 
3 See, e.g., § 287.057(2)(b), Fla. Stat.; COMAR 21.05.03.02-3; NYSPG § V.A; 62 Pa. Cons. Stat.§ 513; S.C. Code § 
11-35-1528. 
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were proper because: (1) the RFP specifically provided for the negotiation of a final contract; 
and (2) the protests that had been lodged had dragged on so long that AWI’s had become 
outdated. The appellate court ruled that the agency could not use the RFP process as an informal 
ranking tool and then negotiate a final contract that bore little resemblance to what was 
submitted, because that would encourage offerors to submit unrealistic offers for the purpose of 
being ranked number one, which would undermine public confidence in the procurement 
process. The appellate court also specifically rejected the argument that the protestor could not 
complain about the fact that changes were necessary due to the passage of time caused by the 
protest. Gtech Corp., 816 So. 2d at 652-54. 

In System Studies & Simulation, Inc., B-409375.3, 2014 CPD ¶ 153, 2014 WL 2199666 
(Comp. Gen. May 12, 2014), the Army issued an RFP for flight training on various helicopter 
airframe models, and called for a specific number of instructors for each model. The final 
contract that was awarded by the Army was for 45 fewer instructors than called for in the RFP, 
and also included instructors for airframe models that were not mentioned in the RFP. The GAO 
sustained the protest, noting that the contract entered into was for different services than called 
for in the RFP.  

New York law follows the principle that post-bid negotiations are allowed so long as: (1) 
the contract entered into is consistent with the terms of the solicitation; and (2) the final cost to 
the government is no greater than what the offeror originally proposed. Transactive Corp. v. NY 

State Dep’t of Social Servs., 236 A.D.2d 48, 53-54 (NY. Sup. Ct. 1997).  

In Pennsylvania, the Commonwealth Procurement Code allows offerors to negotiate 
when an RFP is used, however offerors may not negotiate terms that the RFP says are non-
negotiable. Pepco Energy Servs. v. Dep’t of General Servs., 49 A.3d 488 (Pa. Commw. Ct. 
2012).  
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Invitation to Negotiate 

In Florida, in the most complex procurements, when the agency sometimes knows it 
needs a certain solution but is unsure of the best way that the solution can be achieved, an agency 
can use a type of solicitation known as an invitation to negotiate (“ITN”). Frequently, the agency 
must have a written determination that explains why an ITN is necessary.4 

If one or more of the following criteria apply, an ITN could be the most applicable 
purchasing method:  (a) The agency cannot accurately and completely define the scope of work 
for the contract, which often occurs for acquisitions of rapidly changing technology, outsourcing, 
or complex services; (b) The commodities/services can be provided in several different ways, 
any of which could be acceptable, which occurs for acquisition of emerging technologies or 
complex services; (c) Contractor qualifications and the quality of the commodities/services to be 
delivered can be considered more important than the contract price; (d) The responses may 
contain innovative solutions that differ from what the agency may have requested, and this 
process allows for those types of alternatives to be considered; and (e) The responses may 
contain a different level of commodities/services than that requested, requiring negotiation to 
reduce price or services to match available contract funds or increase price to meet a higher 
level. 

There is a significant difference between an RFP and ITN. Specifically, with an RFP the 
agency is required to award the contract to the responsive and responsible vendor whose 
proposal is determined in writing to provide the best value “taking into consideration the price 
and other criteria set forth in the request for proposals.”5 However, with an ITN the agency is 
only required to evaluate replies against all evaluation criteria set forth in the invitation to 
negotiate in order to establish a competitive range of replies reasonably susceptible of award. 
The agency may then select one or more vendors within the competitive range with which to 
commence negotiations. After negotiations are conducted, the agency is only required to award 
the contract to the responsible and responsive vendor that the agency determines will provide the 
best value to the state, based on the selection criteria. After selecting an awardee the agency is 
only obligated to explain why that awardee is providing the best value to the state. 6 

In AT&T Corp. v. Dep’t of Mgmt. Servs., DOAH Case No. 15-5002BID (Fla. Div. 
Admin. Hrgs. Nov. 25, 2015), the ITN provided: 

Negotiations will include discussions of the Statement of Work 
and related services to be provided by the Respondent until 
acceptable terms are agreed upon, or it is determined that an 
acceptable agreement cannot be reached.  The negotiation process 
will also include negotiation of the terms and conditions of the 
Contract.  As this is an ITN, the Department reserves the right to 

                                                 
4 § 287.012, Fla. Stat. 

5 § 287.057(1)(b)(4), Fla. Stat. 

6 §§ 287.057(1)(c)(4)-(5), Fla. Stat. 
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negotiate the terms and conditions determined to be in the best 
interest of the State. 

. . .  

The awarded contract will consist of Attachment A (Statement of 
Work) as modified through negotiations, Attachment B (Contract), 
Attachment H, Special Conditions, and the revised Attachment E 
(Price Workbook) submitted with the Best and Final Offer. 

Prior to negotiations, the agency publicly released the notice of offerors within the 
competitive range, as well as their proposals, and began negotiations. During negotiations, the 
awardee provided the agency with an extensive an analysis of how the proposed solution met 
agency’s actual needs, even though the solution did not necessarily match the statement of work 
in the solicitation. Many of these alternate solutions were included in the awardee’s proposal 
which was released at the time the short-list was released, however many of them were material 
and were only proposed during the negotiations. The agency ultimately determined that the 
negotiated solution that was proposed provided the best value to the agency, and it received the 
award. One of the other short-listed offeror’s protested the responsibility and responsiveness of 
the awardee within 72 hours of the notice of award, as required by §§ 120.057(3)(a)-(b), Fla. 
Stat.: 

(3) ADDITIONAL PROCEDURES APPLICABLE TO PROTESTS 
TO CONTRACT SOLICITATION OR AWARD.—Agencies 
subject to this chapter shall use the uniform rules of procedure, 
which provide procedures for the resolution of protests arising 
from the contract solicitation or award process. Such rules shall at 
least provide that 

(a) The agency shall provide notice of a decision or intended 
decision concerning a solicitation, contract award, or 
exceptional purchase by electronic posting. This notice shall 
contain the following statement: “Failure to file a protest 
within the time prescribed in section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required 
by law within the time allowed for filing a bond shall constitute 
a waiver of proceedings under chapter 120, Florida Statutes.” 

(b) Any person who is adversely affected by the agency decision 
or intended decision shall file with the agency a notice of 
protest in writing within 72 hours after the posting of the notice 
of decision or intended decision. With respect to a protest of 
the terms, conditions, and specifications contained in a 
solicitation, including any provisions governing the methods 
for ranking bids, proposals, or replies, awarding contracts, 
reserving rights of further negotiation, or modifying or 
amending any contract, the notice of protest shall be filed in 
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writing within 72 hours after the posting of the solicitation. The 
formal written protest shall be filed within 10 days after the 
date the notice of protest is filed. Failure to file a notice of 
protest or failure to file a formal written protest shall constitute 
a waiver of proceedings under this chapter. The formal written 
protest shall state with particularity the facts and law upon 
which the protest is based. Saturdays, Sundays, and state 
holidays shall be excluded in the computation of the 72-hour 
time periods provided by this paragraph 

The Florida Division of Administrative Hearings, which is responsible for hearing state-
level bid protests, held: (1) that the short-list notice, which also included proposals, was the point 
of entry for challenging the responsibility of the awardee and responsiveness of the awardee’s 
proposal, and that protester had waived its right to challenge either by waiting until the notice of 
intended award; and (2) there was no evidence of favoritism or collusion, thus the agency had 
acted within its discretion in negotiating a contract that met it had determined in good faith met 
its needs and provided the best value. 

While DOAH is bound by decision in Gtech Corp., the ruling in AT&T is not an 
implausible reading of the statute which defines the requirements of the ITN process, as opposed 
to the requirements RFP process. More significantly, is the holding that the protestor was 
required to file an “anticipatory” or “defensive” protest at the time the competitive range was 
publicly announced or risk waiving that right. This is directly contrary to federal bid protest 
practice before the GAO, which has specifically ruled that the clock for filing protests does not 
begin to run until the offeror learns (or should have learned) of some form of final determination 
that affects it adversely, i.e., a notice of award to a competitor, or a notice of exclusion from the 
competitive range. Boeing Co., B-311344.11, 2008 CPD ¶ 114, 2008 WL 2514171, at *19 
(Comp. Gen. June 18, 2008).  

In general, the inclusion of a competitor within a competitive range should not be 
required the point of entry for filing a protest. All offerors within a competitive range have the 
potential to receive the award, therefore, no agency action has yet occurred which adversely 
affected any of those offerors. Furthermore, offerors within the competitive range should be 
allowed to presume that agencies are conducting evaluations properly until learning of some sort 
of final agency determination that leads them to conclude the agency has not. Supreme 

Foodservice GmbH, B-405400.7, 2013 CPD ¶ 93, 2013 WL 1324949, at *7 (Comp. Gen. Mar. 
27, 2013). Finally, anticipatory and defensive protests disrupt the procurement process and cause 
a waste of time and resources. Boeing, at *19. 
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Mandatory Clauses for Florida Contracts 

Section 60A-1.002(7), Florida Administrative Code provides: 

All formal solicitations issued by an agency shall include the standard “General Contract 
Conditions” Form PUR 1000 (11/04), and the standard “General Instructions to Respondents” 
Form PUR 1001 (11/04), each of which is hereby incorporated by reference. The forms are 
available on the internet at http://dms.myflorida.com/purchasing. Except as modified by an 
agency pursuant to the following subsections, these instructions shall apply to all formal 
solicitations and these conditions shall be part of all resulting contracts. 

(a) PUR 1001 contains instructions explaining the solicitation process and the actions 
necessary to respond. The agency shall attach additional materials specific to each particular 
solicitation, including but not limited to contact information, a solicitation timeline, a location for 
the public opening, evaluation criteria, required information regarding renewal of the contract, 
and any other necessary information. These additional instructions are commonly referred to as 
“Special Instructions to Respondents.” In the event of any conflict between Form PUR 1001 and 
the additional instructions attached by the agency, the additional instructions shall take 
precedence over the Form PUR 1001 unless the conflicting term is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1001 shall take precedence. 

(b) PUR 1000 contains standard terms and conditions that will apply to the contract 
which results from the solicitation event. The agency shall attach additional contract terms and 
conditions specific to each particular solicitation. These additional terms are commonly referred 
to as “Special Conditions.” In the event of any conflict between the PUR 1000 form and any 
Special Conditions attached by the agency, the Special Conditions shall take precedence over the 
PUR 1000 form unless the conflicting term in the PUR form is required by any section of the 
Florida Statutes, in which case the term contained in PUR 1000 shall take precedence. 

 

 

 

 

 

 

 

 

 



Page 12 of 32 
 

 

State of Florida 

PUR 1001 

General Instructions to Respondents 

 
Contents 

1. Definitions. 
2. General Instructions. 
3. Electronic Submission of Responses. 
4. Terms and Conditions. 
5. Questions. 
6. Conflict of Interest. 
7. Convicted Vendors. 
8. Discriminatory Vendors. 
9. Respondent’s Representation and Authorization. 
10. Manufacturer’s Name and Approved Equivalents.   
11. Performance Qualifications. 
12. Public Opening. 
13. Electronic Posting of Notice of Intended Award. 
14. Firm Response. 
15. Clarifications/Revisions. 
16. Minor Irregularities/Right to Reject. 
17. Contract Formation. 
18. Contract Overlap. 
19. Public Records. 
20. Protests. 
21. Limitation on Vendor Contact with Agency During Solicitation Period 
 
1. Definitions. The definitions found in s. 60A-1.001, F.A.C. shall apply to this agreement.  The 
following additional terms are also defined: 
 
(a) "Buyer" means the entity that has released the solicitation.  The “Buyer” may also be the 

“Customer” as defined in the PUR 1000 if that entity meets the definition of both terms.    
(b) "Procurement Officer" means the Buyer's contracting personnel, as identified in the 

Introductory Materials. 
(c) "Respondent" means the entity that submits materials to the Buyer in accordance with these 

Instructions. 
(d) "Response" means the material submitted by the respondent in answering the solicitation. 
(e) "Timeline" means the list of critical dates and actions included in the Introductory Materials. 
 
2. General Instructions.  Potential respondents to the solicitation are encouraged to carefully 
review all the materials contained herein and prepare responses accordingly.  
 
3. Electronic Submission of Responses.  Respondents are required to submit responses 
electronically.  For this purpose, all references herein to signatures, signing requirements, or 
other required acknowledgments hereby include electronic signature by means of clicking the 
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"Submit Response" button (or other similar symbol or process) attached to or logically 
associated with the response created by the respondent within MyFloridaMarketPlace. The 
respondent agrees that the action of electronically submitting its response constitutes: 

• an electronic signature on the response, generally,  

• an electronic signature on any form or section specifically calling for a signature, and  

• an affirmative agreement to any statement contained in the solicitation that requires a 
definite confirmation or acknowledgement. 

 

4. Terms and Conditions.  All responses are subject to the terms of the following sections of 
this solicitation, which, in case of conflict, shall have the order of precedence listed:  

• Technical Specifications,  

• Special Conditions and Instructions,  

• Instructions to Respondents (PUR 1001),  

• General Conditions (PUR 1000), and 

• Introductory Materials. 
 
The Buyer objects to and shall not consider any additional terms or conditions submitted by a 
respondent, including any appearing in documents attached as part of a respondent’s response.  
In submitting its response, a respondent agrees that any additional terms or conditions, whether 
submitted intentionally or inadvertently, shall have no force or effect.  Failure to comply with 
terms and conditions, including those specifying information that must be submitted with a 
response, shall be grounds for rejecting a response.  
 
5. Questions.  Respondents shall address all questions regarding this solicitation to the 
Procurement Officer. Questions must be submitted via the Q&A Board within 
MyFloridaMarketPlace and must be RECEIVED NO LATER THAN the time and date reflected 
on the Timeline.  Questions shall be answered in accordance with the Timeline.  All questions 
submitted shall be published and answered in a manner that all respondents will be able to view. 
Respondents shall not contact any other employee of the Buyer or the State for information with 
respect to this solicitation. Each respondent is responsible for monitoring the 
MyFloridaMarketPlace site for new or changing information.  The Buyer shall not be bound by 
any verbal information or by any written information that is not contained within the solicitation 
documents or formally noticed and issued by the Buyer's contracting personnel.  Questions to the 
Procurement Officer or to any Buyer personnel shall not constitute formal protest of the 
specifications or of the solicitation, a process addressed in paragraph 19 of these Instructions. 
 

6. Conflict of Interest. This solicitation is subject to chapter 112 of the Florida Statutes. 
Respondents shall disclose with their response the name of any officer, director, employee or 
other agent who is also an employee of the State. Respondents shall also disclose the name of 
any State employee who owns, directly or indirectly, an interest of five percent (5%) or more in 
the respondent or its affiliates. 
 
7. Convicted Vendors. A person or affiliate placed on the convicted vendor list following a 
conviction for a public entity crime is prohibited from doing any of the following for a period of 
36 months from the date of being placed on the convicted vendor list:  

• submitting a bid on a contract to provide any goods or services to a public entity; 
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• submitting a bid on a contract with a public entity for the construction or repair of a 
public building or public work;  

• submitting bids on leases of real property to a public entity;  

• being awarded or performing work as a contractor, supplier, subcontractor, or consultant 
under a contract with any public entity; and  

• transacting business with any public entity in excess of the Category Two threshold 
amount ($25,000) provided in section 287.017 of the Florida Statutes. 

 
8. Discriminatory Vendors.  An entity or affiliate placed on the discriminatory vendor list 
pursuant to section 287.134 of the Florida Statutes may not: 

• submit a bid on a contract to provide any goods or services to a public entity;  

• submit a bid on a contract with a public entity for the construction or repair of a public 
building or public work;  

• submit bids on leases of real property to a public entity;  

• be awarded or perform work as a contractor, supplier, sub-contractor, or consultant under 
a contract with any public entity; or 

• transact business with any public entity.  
 
9. Respondent’s Representation and Authorization. In submitting a response, each respondent 
understands, represents, and acknowledges the following (if the respondent cannot so certify to 
any of following, the respondent shall submit with its response a written explanation of why it 
cannot do so). 
 

• The respondent is not currently under suspension or debarment by the State or any other 
governmental authority. 

• To the best of the knowledge of the person signing the response, the respondent, its 
affiliates, subsidiaries, directors, officers, and employees are not currently under 
investigation by any governmental authority and have not in the last ten (10) years been 
convicted or found liable for any act prohibited by law in any jurisdiction, involving 
conspiracy or collusion with respect to bidding on any public contract. 

• Respondent currently has no delinquent obligations to the State, including a claim by the 
State for liquidated damages under any other contract. 

• The submission is made in good faith and not pursuant to any agreement or discussion 
with, or inducement from, any firm or person to submit a complementary or other 
noncompetitive response.   

• The prices and amounts have been arrived at independently and without consultation, 
communication, or agreement with any other respondent or potential respondent; neither 
the prices nor amounts, actual or approximate, have been disclosed to any respondent or 
potential respondent, and they will not be disclosed before the solicitation opening.   

• The respondent has fully informed the Buyer in writing of all convictions of the firm, its 
affiliates (as defined in section 287.133(1)(a) of the Florida Statutes), and all directors, 
officers, and employees of the firm and its affiliates for violation of state or federal 
antitrust laws with respect to a public contract for violation of any state or federal law 
involving fraud, bribery, collusion, conspiracy or material misrepresentation with respect 
to a public contract.  This includes disclosure of the names of current employees who 
were convicted of contract crimes while in the employ of another company.  
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• Neither the respondent nor any person associated with it in the capacity of owner, partner, 
director, officer, principal, investigator, project director, manager, auditor, or position 
involving the administration of federal funds:  
o Has within the preceding three years been convicted of or had a civil judgment 

rendered against them or is presently indicted for or otherwise criminally or civilly 
charged for: commission of fraud or a criminal offense in connection with obtaining, 
attempting to obtain, or performing a federal, state, or local government transaction or 
public contract; violation of federal or state antitrust statutes; or commission of 
embezzlement, theft, forgery, bribery, falsification or destruction of records, making 
false statements, or receiving stolen property; or  

o Has within a three-year period preceding this certification had one or more federal, 
state, or local government contracts terminated for cause or default. 

• The product offered by the respondent will conform to the specifications without 
exception. 

• The respondent has read and understands the Contract terms and conditions, and the 
submission is made in conformance with those terms and conditions. 

• If an award is made to the respondent, the respondent agrees that it intends to be legally 
bound to the Contract that is formed with the State. 

• The respondent has made a diligent inquiry of its employees and agents responsible for 
preparing, approving, or submitting the response, and has been advised by each of them 
that he or she has not participated in any communication, consultation, discussion, 
agreement, collusion, act or other conduct inconsistent with any of the statements and 
representations made in the response. 

• The respondent shall indemnify, defend, and hold harmless the Buyer and its employees 
against any cost, damage, or expense which may be incurred or be caused by any error in 
the respondent’s preparation of its bid. 

• All information provided by, and representations made by, the respondent are material 
and important and will be relied upon by the Buyer in awarding the Contract.  Any 
misstatement shall be treated as fraudulent concealment from the Buyer of the true facts 
relating to submission of the bid.  A misrepresentation shall be punishable under law, 
including, but not limited to, Chapter 817 of the Florida Statutes. 

 
10. Manufacturer’s Name and Approved Equivalents.  Unless otherwise specified, any 
manufacturers’ names, trade names, brand names, information or catalog numbers listed in a 
specification are descriptive, not restrictive. With the Buyer’s prior approval, the Contractor may 
provide any product that meets or exceeds the applicable specifications.  The Contractor shall 
demonstrate comparability, including appropriate catalog materials, literature, specifications, test 
data, etc.  The Buyer shall determine in its sole discretion whether a product is acceptable as an 
equivalent. 
 
11. Performance Qualifications.  The Buyer reserves the right to investigate or inspect at any 
time whether the product, qualifications, or facilities offered by Respondent meet the Contract 
requirements. Respondent shall at all times during the Contract term remain responsive and 
responsible.  In determining Respondent’s responsibility as a vendor, the agency shall consider 
all information or evidence which is gathered or comes to the attention of the agency which 
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demonstrates the Respondent’s capability to fully satisfy the requirements of the solicitation and 
the contract. 
 
Respondent must be prepared, if requested by the Buyer, to present evidence of experience, 
ability, and financial standing, as well as a statement as to plant, machinery, and capacity of the 
respondent for the production, distribution, and servicing of the product bid. If the Buyer 
determines that the conditions of the solicitation documents are not complied with, or that the 
product proposed to be furnished does not meet the specified requirements, or that the 
qualifications, financial standing, or facilities are not satisfactory, or that performance is 
untimely, the Buyer may reject the response or terminate the Contract. Respondent may be 
disqualified from receiving awards if respondent, or anyone in respondent’s employment, has 
previously failed to perform satisfactorily in connection with public bidding or contracts. This 
paragraph shall not mean or imply that it is obligatory upon the Buyer to make an investigation 
either before or after award of the Contract, but should the Buyer elect to do so, respondent is not 
relieved from fulfilling all Contract requirements. 
 

12. Public Opening. Responses shall be opened on the date and at the location indicated on the 
Timeline. Respondents may, but are not required to, attend.  The Buyer may choose not to 
announce prices or release other materials pursuant to s. 119.071(1)(b), Florida Statutes. Any 
person requiring a special accommodation because of a disability should contact the Procurement 
Officer at least five (5) workdays prior to the solicitation opening. If you are hearing or speech 
impaired, please contact the Buyer by using the Florida Relay Service at (800) 955-8771 (TDD). 
 
13. Electronic Posting of Notice of Intended Award.  Based on the evaluation, on the date 
indicated on the Timeline the Buyer shall electronically post a notice of intended award at 
http://fcn.state.fl.us/owa_vbs/owa/vbs_www.main_menu. If the notice of award is delayed, in 
lieu of posting the notice of intended award the Buyer shall post a notice of the delay and a 
revised date for posting the notice of intended award. Any person who is adversely affected by 
the decision shall file with the Buyer a notice of protest within 72 hours after the electronic 
posting. The Buyer shall not provide tabulations or notices of award by telephone.  
 
14. Firm Response.  The Buyer may make an award within sixty (60) days after the date of the 
opening, during which period responses shall remain firm and shall not be withdrawn.  If award 
is not made within sixty (60) days, the response shall remain firm until either the Buyer awards 
the Contract or the Buyer receives from the respondent written notice that the response is 
withdrawn. Any response that expresses a shorter duration may, in the Buyer's sole discretion, be 
accepted or rejected. 
 
15. Clarifications/Revisions. Before award, the Buyer reserves the right to seek clarifications or 
request any information deemed necessary for proper evaluation of submissions from all 
respondents deemed eligible for Contract award. Failure to provide requested information may 
result in rejection of the response. 
 
16. Minor Irregularities/Right to Reject.  The Buyer reserves the right to accept or reject any 
and all bids, or separable portions thereof, and to waive any minor irregularity, technicality, or 
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omission if the Buyer determines that doing so will serve the State’s best interests. The Buyer 
may reject any response not submitted in the manner specified by the solicitation documents.  
 
17. Contract Formation. The Buyer shall issue a notice of award, if any, to successful 
respondent(s), however, no contract shall be formed between respondent and the Buyer until the 
Buyer signs the Contract.  The Buyer shall not be liable for any costs incurred by a respondent in 
preparing or producing its response or for any work performed before the Contract is effective. 
 
18. Contract Overlap. Respondents shall identify any products covered by this solicitation that 
they are currently authorized to furnish under any state term contract.  By entering into the 
Contract, a Contractor authorizes the Buyer to eliminate duplication between agreements in the 
manner the Buyer deems to be in its best interest. 
 

19. Public Records. Article 1, section 24, Florida Constitution, guarantees every person access 
to all public records, and Section 119.011, Florida Statutes, provides a broad definition of public 
record. As such, all responses to a competitive solicitation are public records unless exempt by 
law. Any respondent claiming that its response contains information that is exempt from the 
public records law shall clearly segregate and mark that information and provide the specific 
statutory citation for such exemption. 
 
20. Protests.  Any protest concerning this solicitation shall be made in accordance with sections 
120.57(3) and 287.042(2) of the Florida Statutes and chapter 28-110 of the Florida 
Administrative Code. Questions to the Procurement Officer shall not constitute formal notice of 
a protest. It is the Buyer's intent to ensure that specifications are written to obtain the best value 
for the State and that specifications are written to ensure competitiveness, fairness, necessity and 
reasonableness in the solicitation process.   
 
Section 120.57(3)(b), F.S. and Section 28-110.003, Fla. Admin. Code require that a notice of 
protest of the solicitation documents shall be made within seventy-two hours after the posting of 
the solicitation. 

 
Section 120.57(3)(a), F.S. requires the following statement to be included in the solicitation: 
"Failure to file a protest within the time prescribed in section 120.57(3), Florida Statutes, shall 
constitute a waiver of proceedings under Chapter 120, Florida Statutes."  
 
Section 28-110.005, Fla. Admin. Code requires the following statement to be included in the 
solicitation: "Failure to file a protest within the time prescribed in Section 120.57(3), Florida 
Statutes, or failure to post the bond or other security required by law within the time allowed for 
filing a bond shall constitute a waiver of proceedings under Chapter 120, Florida Statutes.” 
 
21.  Limitation on Vendor Contact with Agency During Solicitation Period. Respondents to 
this solicitation or persons acting on their behalf may not contact, between the release of the 
solicitation and the end of the 72-hour period following the agency posting the notice of intended 
award, excluding Saturdays, Sundays, and state holidays, any employee or officer of the 
executive or legislative branch concerning any aspect of this solicitation, except in writing to the 
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procurement officer or as provided in the solicitation documents. Violation of this provision may 
be grounds for rejecting a response. 
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State of Florida 

PUR 1000 

General Contract Conditions 

 
Contents 

 

1. Definitions. 
2. Purchase Orders. 
3. Product Version. 
4. Price Changes Applicable only to Term Contracts. 
5. Additional Quantities. 
6. Packaging. 
7. Inspection at Contractor’s Site. 
8. Safety Standards. 
9. Americans with Disabilities Act. 
10. Literature. 
11. Transportation and Delivery. 
12. Installation. 
13. Risk of Loss. 
14. Transaction Fee. 
15. Invoicing and Payment. 
16. Taxes. 
17. Governmental Restrictions. 
18. Lobbying and Integrity. 
19. Indemnification. 
20. Limitation of Liability. 
21. Suspension of Work. 
22. Termination for Convenience. 
23. Termination for Cause. 
24. Force Majeure, Notice of Delay, and No Damages for Delay. 
25. Changes. 
26. Renewal. 
27. Purchase Order Duration. 
28. Advertising. 
29. Assignment. 
30. Antitrust Assignment 
31. Dispute Resolution. 
32. Employees, Subcontractors, and Agents. 
33. Security and Confidentiality. 
34. Contractor Employees, Subcontractors, and Other Agents. 
35. Insurance Requirements. 
36. Warranty of Authority. 
37. Warranty of Ability to Perform. 
38. Notices. 
39. Leases and Installment Purchases. 
40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE). 



Page 20 of 32 
 

41. Products Available from the Blind or Other Handicapped. 
42. Modification of Terms. 
43. Cooperative Purchasing. 
44. Waiver. 
45. Annual Appropriations. 
46. Execution in Counterparts. 
47. Severability. 
 
 
1. Definitions. The definitions contained in s. 60A-1.001, F.A.C. shall apply to this agreement. 
The following additional terms are also defined: 
 
(a) “Contract” means the legally enforceable agreement that results from a successful 
solicitation.  The parties to the Contract will be the Customer and Contractor. 
 
(b)  “Customer” means the State agency or other entity identified in a contract as the party to 
receive commodities or contractual services pursuant to a contract or that orders commodities or 
contractual services via purchase order or other contractual instrument from the Contractor under 
the Contract.  The “Customer” may also be the “Buyer” as defined in the PUR 1001 if it meets 
the definition of both terms.    
 
(c) “Product” means any deliverable under the Contract, which may include commodities, 
services, technology or software. 
 
(d) “Purchase order” means the form or format a Customer uses to make a purchase under the 
Contract (e.g., a formal written purchase order, electronic purchase order, procurement card, 
contract or other authorized means). 
 
2. Purchase Orders. In contracts where commodities or services are ordered by the Customer 
via purchase order, Contractor shall not deliver or furnish products until a Customer transmits a 
purchase order.  All purchase orders shall bear the Contract or solicitation number, shall be 
placed by the Customer directly with the Contractor, and shall be deemed to incorporate by 
reference the Contract and solicitation terms and conditions.  Any discrepancy between the 
Contract terms and the terms stated on the Contractor’s order form, confirmation, or 
acknowledgement shall be resolved in favor of terms most favorable to the Customer.  A 
purchase order for services within the ambit of section 287.058(1) of the Florida Statutes shall be 
deemed to incorporate by reference the requirements of subparagraphs (a) through (f) thereof. 
Customers shall designate a contract manager and a contract administrator as required by 
subsections 287.057(15) and (16) of the Florida Statutes.   
 

3. Product Version. Purchase orders shall be deemed to reference a manufacturer’s most 
recently release model or version of the product at the time of the order, unless the Customer 
specifically requests in writing an earlier model or version and the contractor is willing to 
provide such model or version. 
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4. Price Changes Applicable only to Term Contracts. If this is a term contract for 
commodities or services, the following provisions apply. 
 
(a) Quantity Discounts. Contractors are urged to offer additional discounts for one time delivery 
of large single orders.  Customers should seek to negotiate additional price concessions on 
quantity purchases of any products offered under the Contract.  State Customers shall document 
their files accordingly. 
 
(b) Best Pricing Offer. During the Contract term, if the Customer becomes aware of better 
pricing offered by the Contractor for substantially the same or a smaller quantity of a product 
outside the Contract, but upon the same or similar terms of the Contract, then at the discretion of 
the Customer the price under the Contract shall be immediately reduced to the lower price. 
 
(c) Sales Promotions. In addition to decreasing prices for the balance of the Contract term due to 
a change in market conditions, a Contractor may conduct sales promotions involving price 
reductions for a specified lesser period.  A Contractor shall submit to the Contract Specialist 
documentation identifying the proposed (1) starting and ending dates of the promotion, (2) 
products involved, and (3) promotional prices compared to then-authorized prices.  Promotional 
prices shall be available to all Customers.  Upon approval, the Contractor shall provide 
conspicuous notice of the promotion. 
 
(d) Trade-In. Customers may trade-in equipment when making purchases from the Contract.  A 
trade-in shall be negotiated between the Customer and the Contractor.  Customers are obligated 
to actively seek current fair market value when trading equipment, and to keep accurate records 
of the process.  For State agencies, it may be necessary to provide documentation to the 
Department of Financial Services and to the agency property custodian pursuant to Chapter 273, 
F.S. 
 
(e) Equitable Adjustment. The Customer may, in its sole discretion, make an equitable 
adjustment in the Contract terms or pricing if pricing or availability of supply is affected by 
extreme and unforeseen volatility in the marketplace, that is, by circumstances that satisfy all the 
following criteria: (1) the volatility is due to causes wholly beyond the Contractor’s control, (2) 
the volatility affects the marketplace or industry, not just the particular Contract source of 
supply, (3) the effect on pricing or availability of supply is substantial, and (4) the volatility so 
affects the Contractor that continued performance of the Contract would result in a substantial 
loss. 
 
5. Additional Quantities. For a period not exceeding ninety (90) days from the date of 
solicitation award, the Customer reserves the right to acquire additional quantities up to the 
amount shown on the solicitation but not to exceed the threshold for Category Two at the prices 
submitted in the response to the solicitation.  
 

 

6. Packaging.  Tangible product shall be securely and properly packed for shipment, storage, 
and stocking in appropriate, clearly labeled, shipping containers and according to accepted 



Page 22 of 32 
 

commercial practice, without extra charge for packing materials, cases, or other types of 
containers.  All containers and packaging shall become and remain Customer’s property. 
 
 

7. Inspection at Contractor’s Site. The Customer reserves the right to inspect, at any 
reasonable time with prior notice, the equipment or product or plant or other facilities of a 
Contractor to assess conformity with Contract requirements and to determine whether they are 
adequate and suitable for proper and effective Contract performance.   
 
8. Safety Standards.  All manufactured items and fabricated assemblies subject to operation 
under pressure, operation by connection to an electric source, or operation involving connection 
to a manufactured, natural, or LP gas source shall be constructed and approved in a manner 
acceptable to the appropriate State inspector.  Acceptability customarily requires, at a minimum, 
identification marking of the appropriate safety standard organization, where such approvals of 
listings have been established for the type of device offered and furnished, for example:  the 
American Society of Mechanical Engineers for pressure vessels; the Underwriters Laboratories 
and/or National Electrical Manufacturers’ Association for electrically operated assemblies; and 
the American Gas Association for gas-operated assemblies.  In addition, all items furnished shall 
meet all applicable requirements of the Occupational Safety and Health Act and state and federal 
requirements relating to clean air and water pollution. 
 
9. Americans with Disabilities Act.  Contractors should identify any products that may be used 
or adapted for use by visually, hearing, or other physically impaired individuals. 
 

10. Literature.  Upon request, the Contractor shall furnish literature reasonably related to the 
product offered, for example, user manuals, price schedules, catalogs, descriptive brochures, etc.  
 
11. Transportation and Delivery.  Prices shall include all charges for packing, handling, 
freight, distribution, and inside delivery.  Transportation of goods shall be FOB Destination to 
any point within thirty (30) days after the Customer places an Order.  A Contractor, within five 
(5) days after receiving a purchase order, shall notify the Customer of any potential delivery 
delays.  Evidence of inability or intentional delays shall be cause for Contract cancellation and 
Contractor suspension. 
 
12. Installation.  Where installation is required, Contractor shall be responsible for placing and 
installing the product in the required locations at no additional charge, unless otherwise 
designated on the Contract or purchase order.  Contractor’s authorized product and price list 
shall clearly and separately identify any additional installation charges.  All materials used in the 
installation shall be of good quality and shall be free of defects that would diminish the 
appearance of the product or render it structurally or operationally unsound.  Installation includes 
the furnishing of any equipment, rigging, and materials required to install or replace the product 
in the proper location.  Contractor shall protect the site from damage and shall repair damages or 
injury caused during installation by Contractor or its employees or agents.  If any alteration, 
dismantling, excavation, etc., is required to achieve installation, the Contractor shall promptly 
restore the structure or site to its original condition.  Contractor shall perform installation work 
so as to cause the least inconvenience and interference with Customers and with proper 
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consideration of others on site.  Upon completion of the installation, the location and surrounding 
area of work shall be left clean and in a neat and unobstructed condition, with everything in 
satisfactory repair and order. 
 
13. Risk of Loss.  Matters of inspection and acceptance are addressed in s. 215.422, F.S.  Until 
acceptance, risk of loss or damage shall remain with the Contractor.  The Contractor shall be 
responsible for filing, processing, and collecting all damage claims.  To assist the Contractor 
with damage claims, the Customer shall: record any evidence of visible damage on all copies of 
the delivering carrier’s Bill of Lading; report damages to the carrier and the Contractor; and 
provide the Contractor with a copy of the carrier’s Bill of Lading and damage inspection report.  
When a Customer rejects a product, Contractor shall remove it from the premises within ten days 
after notification or rejection.  Upon rejection notification, the risk of loss of rejected or non-
conforming product shall remain with the Contractor.  Rejected product not removed by the 
Contractor within ten days shall be deemed abandoned by the Contractor, and the Customer shall 
have the right to dispose of it as its own property.  Contractor shall reimburse the Customer for 
costs and expenses incurred in storing or effecting removal or disposition of rejected product. 

14. Transaction Fee.  The State of Florida has instituted MyFloridaMarketPlace, a statewide 
eProcurement System (“System”).  Pursuant to section 287.057(23), Florida Statutes (2002), all 
payments shall be assessed a Transaction Fee of one percent (1.0%), which the Contractor shall 
pay to the State, unless exempt pursuant to 60A-1.032, F.A.C.  

For payments within the State accounting system (FLAIR or its successor), the Transaction Fee 
shall, when possible, be automatically deducted from payments to the Contractor.  If automatic 
deduction is not possible, the Contractor shall pay the Transaction Fee pursuant to Rule 60A-
1.031(2), F.A.C.  By submission of these reports and corresponding payments, Contractor 
certifies their correctness.  All such reports and payments shall be subject to audit by the State or 
its designee.     

Contractor shall receive a credit for any Transaction Fee paid by the Contractor for the purchase 
of any item(s) if such item(s) are returned to the Contractor through no fault, act, or omission of 
the Contractor.  Notwithstanding the foregoing, a Transaction Fee is non-refundable when an 
item is rejected or returned, or declined, due to the Contractor’s failure to perform or comply 
with specifications or requirements of the agreement. 

Failure to comply with these requirements shall constitute grounds for declaring the Contractor 
in default and recovering reprocurement costs from the Contractor in addition to all outstanding 
fees. CONTRACTORS DELINQUENT IN PAYING TRANSACTION FEES MAY BE 

SUBJECT TO BEING REMOVED FROM THE DEPARTMENT OF MANAGEMENT 

SERVICES’ VENDOR LIST AS PROVIDED IN RULE 60A-1.006, F.A.C. 

 

15. Invoicing and Payment. Invoices shall contain the Contract number, purchase order number 
if applicable, and the appropriate vendor identification number.  The State may require any other 
information from the Contractor that the State deems necessary to verify any purchase order 
placed under the Contract.   

At the State's option, Contractors may be required to invoice electronically pursuant to 
guidelines of the Department of Management Services.  Current guidelines require that 
Contractor supply electronic invoices in lieu of paper-based invoices for those transactions 



Page 24 of 32 
 

processed through the system. Electronic invoices shall be submitted to the Customer through the 
Ariba Supplier Network (ASN) in one of the following mechanisms – EDI 810, cXML, or web-
based invoice entry within the ASN. 

Payment shall be made in accordance with sections 215.422 and 287.0585 of the Florida 
Statutes, which govern time limits for payment of invoices. Invoices that must be returned to a 
Contractor due to preparation errors will result in a delay in payment.  Contractors may call 
(850) 413-7269 Monday through Friday to inquire about the status of payments by State 
Agencies.  The Customer is responsible for all payments under the Contract.  A Customer’s 
failure to pay, or delay in payment, shall not constitute a breach of the Contract and shall not 
relieve the Contractor of its obligations to the Department or to other Customers. 

16. Taxes. The State does not pay Federal excise or sales taxes on direct purchases of tangible 
personal property.  The State will not pay for any personal property taxes levied on the 
Contractor or for any taxes levied on employees’ wages. Any exceptions to this paragraph shall 
be explicitly noted by the Customer in the special contract conditions section of the solicitation 
or in the Contract or purchase order. 
 
17. Governmental Restrictions.  If the Contractor believes that any governmental restrictions 
have been imposed that require alteration of the material, quality, workmanship or performance 
of the products offered under the Contract, the Contractor shall immediately notify the Customer 
in writing, indicating the specific restriction.  The Customer reserves the right and the complete 
discretion to accept any such alteration or to cancel the Contract at no further expense to the 
Customer. 
 
18. Lobbying and Integrity.  Customers shall ensure compliance with Section 11.062, FS and  
Section 216.347, FS.The Contractor shall not, in connection with this or any other agreement 
with the State, directly or indirectly (1) offer, confer, or agree to confer any pecuniary benefit on 
anyone as consideration for any State officer or employee’s decision, opinion, recommendation, 
vote, other exercise of discretion, or violation of a known legal duty, or (2) offer, give, or agree 
to give to anyone any gratuity for the benefit of, or at the direction or request of, any State officer 
or employee.  For purposes of clause (2), “gratuity” means any payment of more than nominal 
monetary value in the form of cash, travel, entertainment, gifts, meals, lodging, loans, 
subscriptions, advances, deposits of money, services, employment, or contracts of any kind.  
Upon request of the Customer’s Inspector General, or other authorized State official, the 
Contractor shall provide any type of information the Inspector General deems relevant to the 
Contractor’s integrity or responsibility. Such information may include, but shall not be limited 
to, the Contractor’s business or financial records, documents, or files of any type or form that 
refer to or relate to the Contract.  The Contractor shall retain such records for the longer of (1) 
three years after the expiration of the Contract or (2) the period required by the General Records 
Schedules maintained by the Florida Department of State (available at: 
http://dlis.dos.state.fl.us/barm/genschedules/gensched.htm).  The Contractor agrees to reimburse 
the State for the reasonable costs of investigation incurred by the Inspector General or other 
authorized State official for investigations of the Contractor’s compliance with the terms of this 
or any other agreement between the Contractor and the State which results in the suspension or 
debarment of the Contractor.  Such costs shall include, but shall not be limited to: salaries of 
investigators, including overtime; travel and lodging expenses; and expert witness and 
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documentary fees.  The Contractor shall not be responsible for any costs of investigations that do 
not result in the Contractor’s suspension or debarment. 

19. Indemnification.  The Contractor shall be fully liable for the actions of its agents, 
employees, partners, or subcontractors and shall fully indemnify, defend, and hold harmless the 
State and Customers, and their officers, agents, and employees, from suits, actions, damages, and 
costs of every name and description, including attorneys’ fees, arising from or relating to 
personal injury and damage to real or personal tangible property alleged to be caused in whole or 
in part by Contractor, its agents, employees, partners, or subcontractors, provided, however, that 
the Contractor shall not indemnify for that portion of any loss or damages proximately caused by 
the negligent act or omission of the State or a Customer.  
 
Further, the Contractor shall fully indemnify, defend, and hold harmless the State and Customers 
from any suits, actions, damages, and costs of every name and description, including attorneys’ 
fees, arising from or relating to violation or infringement of a trademark, copyright, patent, trade 
secret or intellectual property right, provided, however, that the foregoing obligation shall not 
apply to a Customer’s misuse or modification of Contractor’s products or a Customer’s operation 
or use of Contractor’s  products in a manner not contemplated by the Contract or the purchase 
order.  If any product is the subject of an infringement suit, or in the Contractor’s opinion is 
likely to become the subject of such a suit, the Contractor may at its sole expense procure for the 
Customer the right to continue using the product or to modify it to become non-infringing.  If the 
Contractor is not reasonably able to modify or otherwise secure the Customer the right to 
continue using the product, the Contractor shall remove the product and refund the Customer the 
amounts paid in excess of a reasonable rental for past use.  The customer shall not be liable for 
any royalties. 
 
The Contractor’s obligations under the preceding two paragraphs with respect to any legal action 
are contingent upon the State or Customer giving the Contractor (1) written notice of any action 
or threatened action, (2) the opportunity to take over and settle or defend any such action at 
Contractor’s sole expense, and (3) assistance in defending the action at Contractor’s sole 
expense.  The Contractor shall not be liable for any cost, expense, or compromise incurred or 
made by the State or Customer in any legal action without the Contractor’s prior written consent, 
which shall not be unreasonably withheld.   
 
20. Limitation of Liability. For all claims against the Contractor under any contract or purchase 
order, and regardless of the basis on which the claim is made, the Contractor’s liability under a 
contract or purchase order for direct damages shall be limited to the greater of $100,000, the 
dollar amount of the contract or purchase order, or two times the charges rendered by the 
Contractor under the purchase order.  This limitation shall not apply to claims arising under the 
Indemnity paragraph contain in this agreement. 
 
Unless otherwise specifically enumerated in the Contract or in the purchase order, no party shall 
be liable to another for special, indirect, punitive, or consequential damages, including lost data 
or records (unless the contract or purchase order requires the Contractor to back-up data or 
records), even if the party has been advised that such damages are possible.  No party shall be 
liable for lost profits, lost revenue, or lost institutional operating savings.  The State and 
Customer may, in addition to other remedies available to them at law or equity and upon notice 
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to the Contractor, retain such monies from amounts due Contractor as may be necessary to 
satisfy any claim for damages, penalties, costs and the like asserted by or against them.  The 
State may set off any liability or other obligation of the Contractor or its affiliates to the State 
against any payments due the Contractor under any contract with the State. 
  
21. Suspension of Work.  The Customer may in its sole discretion suspend any or all activities 
under the Contract or purchase order, at any time, when in the best interests of the State to do so.  
The Customer shall provide the Contractor written notice outlining the particulars of suspension.  
Examples of the reason for suspension include, but are not limited to, budgetary constraints, 
declaration of emergency, or other such circumstances.  After receiving a suspension notice, the 
Contractor shall comply with the notice and shall not accept any purchase orders.  Within ninety 
days, or any longer period agreed to by the Contractor, the Customer shall either (1) issue a 
notice authorizing resumption of work, at which time activity shall resume, or (2) terminate the 
Contract or purchase order.  Suspension of work shall not entitle the Contractor to any additional 
compensation. 
 
22. Termination for Convenience.  The Customer, by written notice to the Contractor, may 
terminate the Contract in whole or in part when the Customer determines in its sole discretion 
that it is in the State’s interest to do so.  The Contractor shall not furnish any product after it 
receives the notice of termination, except as necessary to complete the continued portion of the 
Contract, if any.  The Contractor shall not be entitled to recover any cancellation charges or lost 
profits. 
 
23. Termination for Cause.  The Customer may terminate the Contract if the Contractor fails to 
(1) deliver the product within the time specified in the Contract or any extension, (2) maintain 
adequate progress, thus endangering performance of the Contract, (3) honor any term of the 
Contract, or (4) abide by any statutory, regulatory, or licensing requirement.  Rule 60A-1.006(3), 
F.A.C., governs the procedure and consequences of default.   The Contractor shall continue work 
on any work not terminated.  Except for defaults of subcontractors at any tier, the Contractor 
shall not be liable for any excess costs if the failure to perform the Contract arises from events 
completely beyond the control, and without the fault or negligence, of the Contractor.  If the 
failure to perform is caused by the default of a subcontractor at any tier, and if the cause of the 
default is completely beyond the control of both the Contractor and the subcontractor, and 
without the fault or negligence of either, the Contractor shall not be liable for any excess costs 
for failure to perform, unless the subcontracted products were obtainable from other sources in 
sufficient time for the Contractor to meet the required delivery schedule.  If, after termination, it 
is determined that the Contractor was not in default, or that the default was excusable, the rights 
and obligations of the parties shall be the same as if the termination had been issued for the 
convenience of the Customer.  The rights and remedies of the Customer in this clause are in 
addition to any other rights and remedies provided by law or under the Contract. 
 
24. Force Majeure, Notice of Delay, and No Damages for Delay.  The Contractor shall not be 
responsible for delay resulting from its failure to perform if neither the fault nor the negligence 
of the Contractor or its employees or agents contributed to the delay and the delay is due directly 
to acts of God, wars, acts of public enemies, strikes, fires, floods, or other similar cause wholly 
beyond the Contractor’s control, or for any of the foregoing that affect subcontractors or 
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suppliers if no alternate source of supply is available to the Contractor.  In case of any delay the 
Contractor believes is excusable, the Contractor shall notify the Customer in writing of the delay 
or potential delay and describe the cause of the delay either (1) within ten (10) days after the 
cause that creates or will create the delay first arose, if the Contractor could reasonably foresee 
that a delay could occur as a result, or (2) if delay is not reasonably foreseeable, within five (5) 
days after the date the Contractor first had reason to believe that a delay could result.  THE 

FOREGOING SHALL CONSTITUTE THE CONTRACTOR’S SOLE REMEDY OR 

EXCUSE WITH RESPECT TO DELAY.  Providing notice in strict accordance with this 
paragraph is a condition precedent to such remedy.  No claim for damages, other than for an 
extension of time, shall be asserted against the Customer.  The Contractor shall not be entitled to 
an increase in the Contract price or payment of any kind from the Customer for direct, indirect, 
consequential, impact or other costs, expenses or damages, including but not limited to costs of 
acceleration or inefficiency, arising because of delay, disruption, interference, or hindrance from 
any cause whatsoever.  If performance is suspended or delayed, in whole or in part, due to any of 
the causes described in this paragraph, after the causes have ceased to exist the Contractor shall 
perform at no increased cost, unless the Customer determines, in its sole discretion, that the delay 
will significantly impair the value of the Contract to the State or to Customers, in which case the 
Customer may (1) accept allocated performance or deliveries from the Contractor, provided that 
the Contractor grants preferential treatment to Customers with respect to products subjected to 
allocation, or (2) purchase from other sources (without recourse to and by the Contractor for the 
related costs and expenses) to replace all or part of the products that are the subject of the delay, 
which purchases may be deducted from the Contract quantity, or (3) terminate the Contract in 
whole or in part.   
 
25. Changes.  The Customer may unilaterally require, by written order, changes altering, adding 
to, or deducting from the Contract specifications, provided that such changes are within the 
general scope of the Contract.  The Customer may make an equitable adjustment in the Contract 
price or delivery date if the change affects the cost or time of performance.  Such equitable 
adjustments require the written consent of the Contractor, which shall not be unreasonably 
withheld.  If unusual quantity requirements arise, the Customer may solicit separate bids to 
satisfy them.  
 
26. Renewal. Upon mutual agreement, the Customer and the Contractor may renew the Contract, 
in whole or in part, for a period that may not exceed 3 years or the term of the contract, 
whichever period is longer. Any renewal shall specify the renewal price, as set forth in the 
solicitation response. The renewal must be in writing and signed by both parties, and is 
contingent upon satisfactory performance evaluations and subject to availability of funds. 
 
27. Purchase Order Duration.  Purchase orders issued pursuant to a state term or agency 
contract must be received by the Contractor no later than close of business on the last day of the 
contract’s term to be considered timely.  The Contractor is obliged to fill those orders in 
accordance with the contract’s terms and conditions.  Purchase orders received by the contractor 
after close of business on the last day of the state term or agency contract’s term shall be 
considered void. 
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Purchase orders for a one-time delivery of commodities or performance of contractual services 
shall be valid through the performance by the Contractor, and all terms and conditions of the 
state term or agency contract shall apply to the single delivery/performance, and shall survive the 
termination of the Contract. 
 
Contractors are required to accept purchase orders specifying delivery schedules exceeding the 
contracted schedule even when such extended delivery will occur after expiration of the state 
term or agency contract.  For example, if a state term contract calls for delivery 30 days after 
receipt of order (ARO), and an order specifies delivery will occur both in excess of 30 days ARO 
and after expiration of the state term contract, the Contractor will accept the order.  However, if 
the Contractor expressly and in writing notifies the ordering office within ten (10) calendar days 
of receipt of the purchase order that Contractor will not accept the extended delivery terms 
beyond the expiration of the state term contract, then the purchase order will either be amended 
in writing by the ordering entity within ten (10) calendar days of receipt of the contractor’s 
notice to reflect the state term contract delivery schedule, or it shall be considered withdrawn. 
 
The duration of purchase orders for recurring deliveries of commodities or performance of 
services shall not exceed the expiration of the state term or agency contract by more than twelve 
months.  However, if an extended pricing plan offered in the state term or agency contract is 
selected by the ordering entity, the contract terms on pricing plans and renewals shall govern the 
maximum duration of purchase orders reflecting such pricing plans and renewals.       
 
Timely purchase orders shall be valid through their specified term and performance by the 
Contractor, and all terms and conditions of the state term or agency contract shall apply to the 
recurring delivery/performance as provided herein, and shall survive the termination of the 
Contract. 
 
Ordering offices shall not renew a purchase order issued pursuant to a state term or agency 
contract if the underlying contract expires prior to the effective date of the renewal. 
 
28. Advertising.  Subject to Chapter 119, Florida Statutes, the Contractor shall not publicly 
disseminate any information concerning the Contract without prior written approval from the 
Customer, including, but not limited to mentioning the Contract in a press release or other 
promotional material, identifying the Customer or the State as a reference, or otherwise linking 
the Contractor’s name and either a description of the Contract or the name of the State or the 
Customer in any material published, either in print or electronically, to any entity that is not a 
party to Contract, except potential or actual authorized distributors, dealers, resellers, or service 
representative. 
 
29. Assignment. The Contractor shall not sell, assign or transfer any of its rights, duties or 
obligations under the Contract, or under any purchase order issued pursuant to the Contract, 
without the prior written consent of the Customer. In the event of any assignment, the Contractor 
remains secondarily liable for performance of the contract, unless the Customer expressly waives 
such secondary liability. The Customer may assign the Contract with prior written notice to 
Contractor of its intent to do so. 
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30. Antitrust Assignment.  The Contractor and the State of Florida recognize that in actual 
economic practice, overcharges resulting from antitrust violations are in fact usually borne by the 
State of Florida.  Therefore, the contractor hereby assigns to the State of Florida any and all 
claims for such overcharges as to goods, materials or services purchased in connection with the 
Contract. 
 
31. Dispute Resolution.  Any dispute concerning performance of the Contract shall be decided 
by the Customer's designated contract manager, who shall reduce the decision to writing and 
serve a copy on the Contractor.  The decision shall be final and conclusive unless within twenty 
one (21) days from the date of receipt, the Contractor files with the Customer a petition for 
administrative hearing.  The Customer’s decision on the petition shall be final, subject to the 
Contractor’s right to review pursuant to Chapter 120 of the Florida Statutes.  Exhaustion of 
administrative remedies is an absolute condition precedent to the Contractor's ability to pursue 
any other form of dispute resolution; provided, however, that the parties may employ the 
alternative dispute resolution procedures outlined in Chapter 120. 
 
Without limiting the foregoing, the exclusive venue of any legal or equitable action that arises 
out of or relates to the Contract shall be the appropriate state court in Leon County, Florida; in 
any such action, Florida law shall apply and the parties waive any right to jury trial. 
 
32. Employees, Subcontractors, and Agents.  All Contractor employees, subcontractors, or 
agents performing work under the Contract shall be properly trained technicians who meet or 
exceed any specified training qualifications.  Upon request, Contractor shall furnish a copy of 
technical certification or other proof of qualification.  All employees, subcontractors, or agents 
performing work under the Contract must comply with all security and administrative 
requirements of the Customer and shall comply with all controlling laws and regulations relevant 
to the services they are providing under the Contract.  The State may conduct, and the Contractor 
shall cooperate in, a security background check or otherwise assess any employee, subcontractor, 
or agent furnished by the Contractor.  The State may refuse access to, or require replacement of, 
any personnel for cause, including, but not limited to, technical or training qualifications, quality 
of work, change in security status, or non-compliance with a Customer’s security or other 
requirements.  Such approval shall not relieve the Contractor of its obligation to perform all work 
in compliance with the Contract.  The State may reject and bar from any facility for cause any of 
the Contractor’s employees, subcontractors, or agents. 
 
33. Security and Confidentiality.  The Contractor shall comply fully with all security 
procedures of the United States, State of Florida and Customer in performance of the Contract.  
The Contractor shall not divulge to third parties any confidential information obtained by the 
Contractor or its agents, distributors, resellers, subcontractors, officers or employees in the 
course of performing Contract work, including, but not limited to, security procedures, business 
operations information, or commercial proprietary information in the possession of the State or 
Customer.  The Contractor shall not be required to keep confidential information or material that 
is publicly available through no fault of the Contractor, material that the Contractor developed 
independently without relying on the State’s or Customer’s confidential information, or material 
that is otherwise obtainable under State law as a public record.  To insure confidentiality, the 
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Contractor shall take appropriate steps as to its personnel, agents, and subcontractors.  The 
warranties of this paragraph shall survive the Contract. 
 
34.Contractor Employees, Subcontractors, and Other Agents. The Customer and the State 
shall take all actions necessary to ensure that Contractor's employees, subcontractors and other 
agents are not employees of the State of Florida.  Such actions include, but are not limited to, 
ensuring that Contractor's employees, subcontractors, and other agents receive benefits and 
necessary insurance (health, workers' compensations, and unemployment) from an employer 
other than the State of Florida. 
 
35. Insurance Requirements.  During the Contract term, the Contractor at its sole expense shall 
provide commercial insurance of such a type and with such terms and limits as may be reasonably 
associated with the Contract.   Providing and maintaining adequate insurance coverage is a material 
obligation of the Contractor. Upon request, the Contractor shall provide certificate of insurance. The 
limits of coverage under each policy maintained by the Contractor shall not be interpreted as 
limiting the Contractor’s liability and obligations under the Contract. All insurance policies shall be 
through insurers authorized or eligible to write policies in Florida. 
 
36. Warranty of Authority.  Each person signing the Contract warrants that he or she is duly 
authorized to do so and to bind the respective party to the Contract.   
 
37. Warranty of Ability to Perform.  The Contractor warrants that, to the best of its 
knowledge, there is no pending or threatened action, proceeding, or investigation, or any other 
legal or financial condition, that would in any way prohibit, restrain, or diminish the Contractor’s 
ability to satisfy its Contract obligations. The Contractor warrants that neither it nor any affiliate 
is currently on the convicted vendor list maintained pursuant to section 287.133 of the Florida 
Statutes, or on any similar list maintained by any other state or the federal government.  The 
Contractor shall immediately notify the Customer in writing if its ability to perform is 
compromised in any manner during the term of the Contract.   
 
38. Notices.  All notices required under the Contract shall be delivered by certified mail, return 
receipt requested, by reputable air courier service, or by personal delivery to the agency designee 
identified in the original solicitation, or as otherwise identified by the Customer. Notices to the 
Contractor shall be delivered to the person who signs the Contract. Either designated recipient 
may notify the other, in writing, if someone else is designated to receive notice.  

39. Leases and Installment Purchases.  Prior approval of the Chief Financial Officer (as 
defined in Section 17.001, F.S.) is required for State agencies to enter into or to extend any lease 
or installment-purchase agreement in excess of the Category Two amount established by section 
287.017 of the Florida Statutes.  

40. Prison Rehabilitative Industries and Diversified Enterprises, Inc. (PRIDE).  Section 
946.515(2), F.S. requires the following statement to be included in the solicitation: "It is 
expressly understood and agreed that any articles which are the subject of, or required to carry 
out, the Contract shall be purchased from the corporation identified under Chapter 946 of the 
Florida Statutes (PRIDE) in the same manner and under the same procedures set forth in section 
946.515(2) and (4) of the Florida Statutes; and for purposes of the Contract the person, firm, or 
other business entity carrying out the provisions of the Contract shall be deemed to be substituted 
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for the agency insofar as dealings with such corporation are concerned." Additional information 
about PRIDE and the products it offers is available at http://www.pridefl.com.  
 
41. Products Available from the Blind or Other Handicapped. Section 413.036(3), F.S. 
requires the following statement to be included in the solicitation: "It is expressly understood and 
agreed that any articles that are the subject of, or required to carry out, this contract shall be 
purchased from a nonprofit agency for the Blind or for the Severely Handicapped that is 
qualified pursuant to Chapter 413, Florida Statutes, in the same manner and under the same 
procedures set forth in section 413.036(1) and (2), Florida Statutes; and for purposes of this 
contract the person, firm, or other business entity carrying out the provisions of this contract 
shall be deemed to be substituted for the State agency insofar as dealings with such qualified 
nonprofit agency are concerned."  Additional information about the designated nonprofit agency 
and the products it offers is available at http://www.respectofflorida.org. 
 
42. Modification of Terms.  The Contract contains all the terms and conditions agreed upon by 
the parties, which terms and conditions shall govern all transactions between the Customer and 
the Contractor.  The Contract may only be modified or amended upon mutual written agreement 
of the Customer and the Contractor.  No oral agreements or representations shall be valid or 
binding upon the Customer or the Contractor.  No alteration or modification of the Contract 
terms, including substitution of product, shall be valid or binding against the Customer.  The 
Contractor may not unilaterally modify the terms of the Contract by affixing additional terms to 
product upon delivery (e.g., attachment or inclusion of standard preprinted forms, product 
literature, “shrink wrap” terms accompanying or affixed to a product, whether written or 
electronic) or by incorporating such terms onto the Contractor’s order or fiscal forms or other 
documents forwarded by the Contractor for payment.  The Customer's acceptance of product or 
processing of documentation on forms furnished by the Contractor for approval or payment shall 
not constitute acceptance of the proposed modification to terms and conditions. 
 
43. Cooperative Purchasing. Pursuant to their own governing laws, and subject to the 
agreement of the Contractor, other entities may be permitted to make purchases at the terms and 
conditions contained herein. Non-Customer purchases are independent of the agreement between 
Customer and Contractor, and Customer shall not be a party to any transaction between the 
Contractor and any other purchaser. 
State agencies wishing to make purchases from this agreement are required to follow the 
provisions of s. 287.042(16)(a), F.S. This statute requires the Department of Management 
Services to determine that the requestor's use of the contract is cost-effective and in the best 
interest of the State. 
 
44. Waiver.  The delay or failure by the Customer to exercise or enforce any of its rights under 
this Contract shall not constitute or be deemed a waiver of the Customer’s right thereafter to 
enforce those rights, nor shall any single or partial exercise of any such right preclude any other 
or further exercise thereof or the exercise of any other right. 
 
45. Annual Appropriations.  The State’s performance and obligation to pay under this contract 
are contingent upon an annual appropriation by the Legislature. 
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46. Execution in Counterparts.  The Contract may be executed in counterparts, each of which 
shall be an original and all of which shall constitute but one and the same instrument. 
 
47. Severability.  If a court deems any provision of the Contract void or unenforceable, that 
provision shall be enforced only to the extent that it is not in violation of law or is not otherwise 
unenforceable and all other provisions shall remain in full force and effect. 
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